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Google v. Oracle, 593 U. S.

» EFEBreyer KVAE it ¥ Google | Z F A —

; 141 S.Ct.

supremecourt.gov/opinions/20pdf/18-956 d18f.pdf (last visited 2025/2/7).

TE i Javaf2 =
" GooglefE#)#EJava SE
SR B LM B

1183 (2021). https://www.
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R A e RE =00 - fEAEEH L EHZEEAHBSHEE
FA2 o b4 % S5 B0 B 1 SRRy I S 1 iy 5 1 R AR 9 B 1R A
1976575 H B 1% - BB H B A Be i 3T 71+ A8 2K 58 DU gL & 2R
F B oy dr i B 22 HA > BERT— 1B 19944 2 Campbell v. Acuff-Rose
MusicZ 3 EAH 205y 2 — (40 2 A - SR E (H  $EfEBreyer KUAE
142022456 H &A%Y > Sotomayor KJAE SUiA20234E5 H i 55—
18] [] 6% 6 <2 W H = $F FH iy & 22 {2 F§ Andy  Warhol Foundation for
Visual Arts, Inc. v. Goldsmith ( DL NFEAWEF ) 255 H|E20H- 40 e & 44
FY 58 Bty BB AN 5 Al KAl Andy WarholFy I F 5 i B2 J5
FAEN I E TG F 0 BIEE et EEARFRZBRREHRTT
X RRZIHET R B R Z A /AR Z A B —31E R 48
Nz B FH—mABEE M > B TEEM ) BEETE
A e

Google B AWF i % 2 i i i1 s 4 * Google % fy AR
ST R B T DA SR R A AR M AR 2 2R th s T
RN 0 B APTIAR 49 K ROSTATHA ) - DA (R AR
HIEE I AIRTBL AR PI® - HR A B AL R R

“Google’s copying of the Java SE API, which included only those lines of code that
were needed to allow programmers to put their accrued talents to work in a new and
transformative program, was a fair use of that material as a matter of law.” Google,
141 S.Ct. at 1186 (Syllabus).

Campbell v. Acuff-Rose Music, 510 U.S. 569 (1994).

Amy Howe, Stephen Breyer, pragmatic liberal, will retire at end of term,
SCOTUSblog, SCOTUS NEWS (January 26, 2022). https://www.scotusblog.com/
2022/01/stephen-breyer-pragmatic-liberal-will-retire-at-end-of-term/ (last visited
2025/2/7).

5 Andy Warhol Foundation for the Visual Arts, Inc. v. Goldsmith, 598 U. S. ;143
S.Ct. 1258 (2023) (hereafter: AWF).

Mike Linksvayer, Standing by developers through Google v. Oracle -- Free and
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FEEHENRZBIEEG HEGHEMN ? THEKR R Z AL EZAA
TEEETET 2 MAWFZAYHIRES ROV 8 R {E 1L R Al &
HESTAIES 2 f° - R ERGAIER - HARkRE - £ileE - 4
YIgE > H B AR RIE B E M YR 5 (Mash-Up ) 9 E‘ZHXUF%
(Music Sampling) -~ ¥34%8({F ( Fanart/Fanfiction) ZEFI[FH{T A »
ok EB S E H R E AR E -

PRI > Google BLAWF [ £ Ft 0 2 2 (F J5Uj31| 1E J88 7 =& {7 R (R s AR

open APIs are essential for modern developers, Featured Article, TechCrunch.com
(October 7, 2020). https://techcrunch.com/2020/10/06/standing-by-developers-
through-google-v-oracle/?guccounter=1&guce_referrer=aHROcHM6Ly91dXp6b3
JhbmdILmNvbS8&guce referrer sig=AQAAALIKMDad3u09DhaGwqQUa9Qx7
m8x3GettMZBecdkomRYwJId3NYbNSoN3myt6X2T6jl4vRb2Yhl9xdal91SHees7Rq
pCi3usm-gNSPVuWS57ulY QuThEiCvgM93FKV]JOIF-v8J-ygzlvyt2rcfmg9i-
Q6_wIMUp3LXISEIVVr3aph (last visited 2025/2/7). Mike Linksvayer B & &
GitHub# % £ 4 - Creative Commons £ %4843 » 1 K Googlehy B35 ¥ 754 B
HAB&RA "TE XA | o Mike Linksvayer, Supreme Court sides with
developers in Google v. Oracle, Policy, github. Blog (April 6, 2021). https://github.
blog/2021-04-06-supreme-court-sides-with-developers-in-google-v-oracle/ (last
visited 2025/2/7).
Matthew Butterick, Maybe you don’t mind if GitHub Copilot used your open-source
code without asking-But how will you feel if Copi—lot erases your open-source
community?. https://githubcopilotinvestigation.com/#what-is-github-copilot; We’ve
filed a law suit challenging GitHub Copilot, an Al product that relies on
unprecedented opensource software piracy-Because Al needs to be fair & ethical for
everyone (November 3, 2022). https://githubcopilotlitigation.com/ (last visited
2025/2/7).
Shanti Escalante-De Mattei & Tessa Solomon, How a Supreme Court Case About
Andy Warhol’s Paintings of Prince Could Reshape Freedom of Expression,
ARTnews (October. 12, 2022). https://www.artnews.com/art-news/news/andy-
warhol-lynn-goldsmith-supreme-court-1234641880/ (last visited 2025/2/7).
9 Dr. Seuss Enterprises, L.P. v. ComicMix LLC, 983 F.3d 443 (9th Cir. 2020). £H
WEHS 5 AL EF R B A% R F) & Mash-Up 1R & ke85 18 R B ibik > HIR
MRERFEZAE  ABTREGZIBETY -
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HY 2 SERE AT R B il - — R AE A A IIREM: Z EEXEZE S 5
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VO IE | BT BE — B8 78 FH B ? GoogleZEBreyer KA E RIS " EISHE
AAE 2 ohaet: [ EGEERAH DU A E LR R0 -

W AE 35 B 66 5 5 1= 72 52 S Google 28 B8 3t o] F & 3 (6 FH JEL Bl 2> 1R iy
% » AEELEEE R 73 i Goldsmith i 4 A F R HY S8 — 3K E 5
FEY R R AR R EREER? - R R

b2 LB RE R BH Google £t 2 B HSTE A A ThRE M » T IR I REfEH &S
A KA GRMEENE RS | K2 T BB EGE R
AR TIhsEM: » 2 EISIEE R - FI Ry g% 550 58 2RIk
Z e B FHZEBIAT By 2z sl - B R 78 B R B 40 <2 E (R TE O 2 2
RS A RN KA EAEAELY . | BUEHE
¥ Google EY LA (Distinguish) ° o

e (F 1 iR 5 05 IR AME AE Ry AT =& 1 Z A 2 1 5 R 5 44405

10" “The fact that computer programs are primarily functional makes it difficult to apply

traditional copyright concepts in that technological world.” Google, 135 S.Ct. at
1209.

" Andy Warhol Foundation for the Visual Arts, Inc. v. Goldsmith, 992 F.3d 99 (2d.
Cir. 2021).

12 Andy Warhol Foundation for Visual Arts, Inc. v. Goldsmith, 11 F.4th 26 (2d. Cir.
2021).

13 “may well make its conclusions less applicable to contexts such as ours.” Id. at 51.

14

“If the application of traditional copyright concepts to ‘functional’ computer
programs is difficult, it follows that a case that addresses fair use in such a novel and
unusual context is unlikely to work a dramatic change in the analysis of established
principles as applied to a traditional area of copyrighted artistic expression.” Id. at
52.

"° praRER] (Distinguish) - Bp 5] i %4 ST H) k2 ABAE R A TRE > &
BOH R R OFEAE & H] ik e # k1% K o See https://www.law.cornell.edu/wex/
distinguish (last visited 2025/2/7).
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D B S B A IR RN ER (i 2 H0 > 0 T R — U ) 24
BN - AN BRBIEEREEF 65K 2T 2 TH kA 48 B 35 B
TEREESR107TRFTYI 2 B &P — 8 SRR Z HIETE QT R4
oo - TEMEMEEA L Mt S RO B AR TR A B S AR
o MEARE AR SRR AA B 2 B REENAE S LTI
e - BCEET S (2 BB MR BIA =0 & (F ZBEE(iF ~ HE T
WY EFZER - FEHE IR CER - Bl Z WHE A%
o REFEZEE D TRREERNE - REFRFLEENRME
F— BEESRETHE > AFH® - HEBSERY - | HHPREE
B0 E L > W A S TR AR I E SR B B R = B 2 TE
% e

A AL S AR F R A

WIRTFTAL - B RS 7 19764 1 2 17 FE % & i A JR AllA B
ABLAZR > SEEIEFR i s A e 22 5 i ot T FH R R - iR Fp 5 1984
- $13f Sony ik 72t Betamax 1Y (i1 F H 1E 2 B BB & Pk 24 2 B2 ~ €
HASSE TR FHEAEGHEEN "IFEEH®, (time-
shifting ) 17 &y & 4 7] 5% 17 & B {# F 2 Sony Corp. of America. v.
Universal City Studios, Inc.Z'® ; 19854F &1 %f )\ E & 5ENationF 58 LA

© 48 KEWB B THARER | XKREALEM N HEMAMA
F 027139 » B4A7-77 (2021%) o

" R H48 -

8 Sony Corp. of America. v. Universal City Studios, Inc., 464 U.S. 417 (1984).
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TRTRITENE L 27 REREMR T SRR RS EE R (B
MNTT By By & FE{# F A 2 Harper & Row Publishers, Inc. v. Nation
Enterprises, Inc.ZZ"% ; 19944F £ Ff#% 5 %H "2 Live Crew | B{EH %
Roy Orbisonffi{E 2 " Oh! Pretty Woman ; 4 Fs 5 7A B4 50 2 vk
ff o @ B R W] Bl 17 & B {2 Campbell 220 ;5 Google 1] F Oracle Y
Java APIEFH#E5 Android 8 /F 224 - s &6 AR =Na% a1 il =] DA g
B TAE & 2 GoogleZE?" + Ry 5 J4I T8 $F FH 20l 1 it B4 [ 25 U A 2
MG o PNEE R -2 e T~ &E T AEEZ I
B MAFR SRR I 2 AWFZE? « R 5 = AR E B
AR ARKNEES  RKEBEEHEZ TRTELFIEA, (stare
decisis ) HAHIA PR EERA Z " rule of law (A FLERR
A1) (LR fErule of law) P¥ATA FTHCERAIFR T - EFEAMHE
HY ZE R 392 - DAt B G A A

Jb
— N H R4

GEE AR RUA R AR BB - (RIF 1976 SR G LA E &
ZHH > FIEEEREASE1070R T SRR ) B HAVER ¢

"REFEEREHEEM AR B E - #EE - BREER
BE— ARG FYAMR T > EHER N E RIRH R R % R 2 B - BR

19 Harper & Row Publishers, Inc. v. Nation Enterprises, Inc., 471 U.S. 539 (1985).

20 Campbell, 510 U.S. at 569.

21 Google, 141 S.Ct. at 1183.

22 AWF, 143 S.Ct. at 1258.

23 g ¥ Merriam-Websterik 2 #3149 %2 % - rule of law: an authoritative legal
doctrine, principle, or precept applied to the facts of an appropriate case.

https://www.merriam-webster.com/dictionary/rule%200f%?20law#legalDictionary
(last visited 2025/2/7).
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ARSI S G ELEE A - 0P8R e gl S R OE ) 2 RS - AR
FERLE 2 A B i AR AR R EE R b - SB107TRZFREE GRS
HHRTEA L GHERFERA > mMES T IEE - Rig - 5k
7(24 o |

40 5% B g S fi v 75 e 4E Campbell — ZE o e B Z R T BN /2
& Ry e BR(E F Z A I A I R R AU R - G - T AR VA IR 7
FEHE - LR R BRI - MIEREEFEEZFER
Ry oy AT BREERGFE R - th—mt TEZEBEA L (case-by-
case analysis) ZFHFA > FEFIARE A RA [F] 2 (F 45 B 25
FHEMRTREOEH > " SHEEHHE S EEUR R R E ]
AR EREEDN » RSB E(LAHRAI - ATE R
& B (A JE AU AE A ot {8 e = R e F R AR A [B & (R A~ FI R AR
R~ BEAFEBERE AN S E8F VEFRER B ET
L HEE A IEIIE%UI%E%%ZW»?*%&%Mﬁﬂét:ﬂiﬁ%%@rule of
law - BEAREECRy TEACAIRAL o BAE T EIER S B R E A

24 “The bill endorse the purpose and general scope of the judicial doctrine of fair use,

but there is no disposition to freeze the doctrine in the statute, especially during a
period rapid technological change. Beyond a very broad statutory explanation of
what fair use is and some of the criteria applicable to it, the courts must be free to
adapt the doctrine to particular situations on a case-by-case bases. Section 107 is
intended to restate the present judicial doctrine of fair use, not to change, narrow, or
enlarge it in any way.” H.R. Rep. No. 1476, 94th Cong., 2d Sess. at 66 (1975), see
also S. Rep. No. 473, 94th Cong. st Sess. at 62 (1975).

“The task is not to be simplified with bright-line rules, for the statute, like the
doctrine it recognizes, calls for case-by-case analysis...the fore factors should not be
treated in isolation, all are to be explored, and the results weighed together, in light
of the purpose of Copyright.” Campbell, 510 U.S. at 578-79.

“that determinations of fair use are highly contextual and fact specific, and are not
easily reduced to rigid rules.” AWF, 11 F.4th at 51.

25

26
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HEHEAT - R REEL TR HR R - HASMEE » Az
H AYAE B 2 55 B gk 0 2% 4R e 2 AH B & BERLGE PR R DU ST R BRI B
A M —EAESR S TR TR, o FERAEZEER
- e EERFANES M ERNEN E2R 2R 2R 1w
JE TRV AR EE MR A o BRAN A SRR AR B TR Ry K B
4oy T B A H R B 2 B Bh TR WOR ERAEAIE A AY AR
FY - mmr e T E SRR, T o IR T

AR S B R T S B S A = A e b i AR 0 R R
FERERIIRMERT Ry 2 G A7 T eiER F Zrule of law¥i1%
R N AROEREFT A 2 B2 - AiSonyZE T pgEFI FHEIR S EE28 1Yy

"Sony#t7E ; (Sony presumption) ; Harper & RowZErf AR/
PSR RE [E ol #iEER kA E?, ~ T EEE R E—
REBNER 0 CampbellZE i T Ry B ANECRIE 2 R (i
BEUN TORTHNERPE o EDURTINER 2 - HTHY R - BGERESUE TRE
By 2 TE{EMZERY ) 5 GoogleZEth ELIhAEE > BREAENE(E

27 juOracle v. GoogleE — & % £ B v N 4L [B 37 3 5 iR T8 . — & 2 B e b 3

EIRAAATE4E B = H] BT BR %448 £ » Oracle Am., Inc. v. Google Inc., No. C 10-
03561, 2016 WL 3181206 (N.D. Cal. June 8, 2016), rev’d and remand, 886 F.3d
1179 (Fed. Cir. 2018); AAWFZ — » —F £ W& dREBHAFR T EREF K
3@ k3R I AN A 2 ) B 9F - & 48 Bl Andy Warhol Foundation for Visual
Arts, Inc. v. Goldsmith, 382 F.Supp.3d 312, rev’d in part and vacated in part, 11
F.4th 26 (2d. Cir. 2021). % —iRi& b 3F k% o8 28 # 3% I i 2 33 < Cariou v.
Prince, 714 F.3d 694 (2d Cir. 2013) & & 2245 7 #) ik F o AR FE o

28 Sony, 464 U.S. at 451.

29 “the scope of fair use is narrower with respect to unpublished works.” Harper &

Row, 471 U.S. at 564.

“This last factor is undoubtedly the single most important element of fair use.” Id. at

566.

“The central purpose of the investigation is to see whether the new work merely

‘supersedes the object’ of the original creation, or instead adds something new, with

30

31
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EAERECRE 2 O EEES ) AWFE S THFEEE(E R T LE, FIA
FTB LR - B E R R ITESE 2 EERES, F - 5K
AEZFEER Z KO - BIER "R BIEA BT # e
18 - BREEAFEZ BN SR E ? A 8] e 3 DUSANE 2 40

(£ A %Eﬁ%?ﬁﬁﬂf’EZ%WWE%E%UFﬁEB@Z%{EEFE » {HAE
Hysett 2 EREAE A B T B &5 4R 15 8 v A 5 3% o 8 S0 SRR 48 K
M - (B S5 A0 A 15 DU B A 2 R ek IR EREA N Z 2K
TERER AT/ TBAE (XD %5 -

JRGEFI S A b e o B R R IR SR R FR i = A B Y (B
KR > DL N OABE S BimEE ~ MR T PR EERR L
B HikERERHBRERE 2 ERR > FELEE1976F 56 E
fEAEEEILE S - SFEEM AN ZEFREE - fE - (R
T SRS IR 2 B AR TR 2 IR R IE T &
B ) Ib—%sbmhf—— " BRfipisst ) (affirmative defense) > &
B AR AT A B2 B o] (N e (E 2 M sk 2 B

a further purpose or different character, altering the first with new expression,
meaning, or message; it ask, in other words, whether and to what extent the new
work is ‘transformative.”” Campbell, 510 U.S. at 579.

Google, 141 S.Ct. at 1202 (stating that “the declaring code is, if copyrightable at all,

further than are most computer programs (such as the implementing code) from the

core of copyright.”).

“the degree of transformation required to make ‘transformative’ use of an original

work must go beyond that required to qualify as a derivative.” AWF, 143 S.Ct. at

1275.

34 Jessica Litman, Campbell at 21/Sony at 31, 90 WasH. L. REV. 651, 652-53 (2015)
(explaining that the scope of U.S. copyright has expanded in the past fifty years: “It
covers a broader array of copyrightable subject matter. It lasts longer. It grants
owners additional rights. Court decisions have expanded the scope of traditional
copyright rights. Congress has greatly enhanced the remedies for infringement.”)
(citations omitted).

32

33



202 g (RAKEZY %508 (20254124 )
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AR H EYAE L B BB 55 B it PO fe = A e Sony %~ Harper &
RowZ -+ Campbell £ + GoogleZ ~ Jefig#r Z AWFZEFIHR - RN JE(E
FEERERIRIERT By Z SHEEE R AT T AT SR Zrule of law¥f1%
RN UEBE AT A 2 2B - MEA SR IR A B ik 5% B Mk A B 5 1976
FR B S ERGE F IR A R E ST - MEFEER LR EME
PR AIE R A AR~ R EDLSE 2R F 03 A5 B o] T 4k
Z AR S REEE S = A YRR AR R R REY
JHAFRERE CE B L S B CE R 2 B Dest - EAE LRI Z
BHEEaEF - ERAMYRE e EAIEREZEMANE - 3
F -~ SReE 0~ SRR S 7 USTEE e i B i A rule of
lawtli (REAF B IRR 2 S /KALEREE . (high water mark ) FEH]
B8 > BREE A Ry T L (less applicable) 2 ZE{% > DIK
BB (o A DU IH B R S R R A ol Z B > BUPAREE AN F A Z
AFEFMAGAZREFAFRZEEAS - DI S B VUHE
2 R EERTE - ASLZ I RGE R IR AR R ASH

35 JoR & £ B % =ik 3k % K % Cariou, 714 F.3d at 694; 41992 4
Rogers v. Koons, 960 F.2d 301 (2d Cir. 1992)% #22006 4Blanch v. Koons, 467
F.3d 244 (2d Cir. 2006) £ Bp F " #hAbtt | B 52 BFEm A M A LR 23018 -

o AT 3E27 ¥ A8 JEZ AR SCPT ©

S ESERE VT TIEE T T
38

36

“high-water mark of our court’s recognition of transformative works.” AWF, 11
F.4th at 38 (citing TCA Television Corp. v. McCollum, 839 F.3d 168, 181 (2d Cir.
2016)).

“may well make its (the Coogle case) conclusions less applicable to contexts such as
ours.” AWF, 11 F.4th at 51 (emphasis added).

39
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BRI R ATE 197675 S LR B MR AL Z 4B 8 > S m[ R e & (FRE
M Z REFIRERE ~ & ~ PREEHIRE ~ Ty 2R 988 2SR R Y
ET - SR A IUIE A BT A R S T N H A B 25T PUA
fEZ K8 -

%~ 2RI I 5 0k Fe 3 5 2 Rule of Law

AR o A SR B e S e = A e i i 2 Sony  ~ Harper &
RowZE  Campbell Z ~ GoogleZ ~ Je iz (VAWFZE I - R [N JE (E
FEEERIRIERT Ry Z S HEEE R AT T AT SR ] Zrule of law¥f12
@ NIRRT R R -

— > BEA MR B

REREWT fmef Sony Z BilHarper & ROWSEZ#CU}ZE”E“ ’ %E%
aFam A SRRy AHELE M FE AL E ¢ Sony ZBi4s TEET 4 P o B
SonyZ 2 Bt 0 H R REE & 1976 BT EFREE - WK S
JR R B 1% 55 — (B S5 B i L i e A e & B E R AR » IR 19764F
F B ZAERE AN BR1909 -2 VR RE A B & 2 (F U SR 4 1) i & Fe m] &2
IRl 2 FEA R PRI > s DU Bz iy flo BRI BARERI N 2 > 55 LL T HE
finfE 2 [R#&] ; ( Limitations on Exclusive Rights) %% " % EH
4, (statutory exemptions) ZHiE fy Bl AR EHENFIFTT i
fEEIAN ~ BRA ~ A4 REY > WL T S HE A, (Fair Use

40 «Some copyright lawyers with long memories identify Sony as the Supreme Court

case in which fair use started to go wrong.” Litman, supra note 34, at 654.
M 17 US.C. §§ 107-121 (1976). £ B EAEHEET T HEAE 2 R4 | 645 5 10745
PO | SE 1086 122452 ot Tk @k | B« Tikeloh ) 14
SIEMH A RN LR RZEE AR 5 KRE - o FEHE R
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Doctrine ) 35[0 & R & s HIARIAYH 1T R (F—Fa AR e
AMPEIE FEESES R TEAFFEMZMAT R, A EZE
" PEMRE Z PR, 231 - SonyZE RIEE Ry 55 — (8 MImUs il & 2 A H(E
RFEA > Bh R REEEEGHA RS R ZEEVA AT RIZAtE
B E A

(—)Sony % & k&

T B [ & 1 E M0 AAT 19764E EAFREARY = JF1& » BREREZE -
i L JEFF R 0N F B R SR B AN o e b 5 VA e 722 25 — i 15 3 22 DR Y
K FH SR M 0 F 3 ] 35 B Sony 22 F]*2 > 7R Sony JiE £ 35 B R 7RI F
HIRE Z sk BB G H 2 @ AR AT RERES -

LB # %

INIgH S B MR B R F B IR ¥ e 55 W &2 E
AR BN e 1] 35 B 1 B B AN BOCOCEE > B ok AR ok B R T Y
4 o RAERBIR 1976 E IR & (EREA LUAT - [ & eE AT 2 gt 2 AE 8 E
HRBAICFES N - EATH T EEE 2 FEEVERERY, - 4

ZHFRARATH T HREEEZAZE o T IRRWI ) PTIIZ AT 5 TR FEHE
ZAZE  GHBERIEFERC TR —BARITET SR XTI Z &8 B8P
JERBHAER  FAFRELZTEMN > @A LXBHERPAERE -
42 3 4a s R & 4 2 William Griffiths » 3t 2 325k 3 LI 35 09 T X T AGY —
1% P+ AlSF#EH — 45 Sony % & #yBetamax sk #54% o dyASony K & it KX FF
B BRSO R REBRBARRPENETEY (RERFE) - ER
BERR R ABRMBAZISL A - A £ 5kSonyRR4H 85 » 15 A FIRRAEAZ
HAE
Universal City Studios, Inc. v. Sony Corp. of America, 480 F. Supp. 429 (C.D. Cal
1979), aff’d in part, rev’d in part, 659 F.2d 963 (9th Cir. 1981), rev’d, 464 U.S. 417
(1984) (hereafter: Sony).
“libraries could be said to exist for the purpose of copying.” Verner W. Clapp,
Library Photocopying and Copyright: Recent Developments, 55 LAW LIBR. J. 10, 11

43

44
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[ 72 S A 1 3 ) 2 BB O (A 18 K i 2 7 2 B ] I 5 WL RE 5 A o
15%° . ZERARG I A KB AT R IITHE > A BGE E
T ZHHFMA G AIILUER - £1920 83054 > 1 —% 8 IX W
o EEEFAERE A C AR EMEY > AT ERZ 5T
B BNESEMEH © T EEEHZEEER AR AR H iR oK
TR AT RN AT AN Z E R EERIE > DLERF B (EREECR - RIS 7]
HEREEFHEAZ A 2 - MEIFHEZFHERTR > s ERHE
H R Fgmmi Rz - B fFaRAZ B -

SR F i = A BT N IR O EOR B M et SR F
Y7 FELLZEAE > 219754 Williams & Wilkins Co. v. United States
28 B EBE L LKA E (Blackmun KA B R %E ) PU L IY
ZEHERREM R o R BT R A FINFI A E 2 HIRY o R

(1962).
B mAITERB LA MR D — R EEHE T ®iEZ , (Statute of Anne of
1709) » Bp A% B 2 p R 4F 2 ke o i AV AE 2 AR AT L B T Akl 2wy -

46 Clapp, supra note 44, at 11-12.

4T “The fair use doctrine provides a means by which courts may serve copyright policy

by allowing subsequent writers to build upon the work of prior authors, while still

recognizing the copyright owner’s interests. Library photocopying, which is

presumably conducted primarily for the benefit of scholars and researchers, would
seem to serve the purpose said to underlie the doctrine.” Joseph E. Young, Copyright

and the New Technologies — The Case of Library Photocopying, 28 COPYRIGHT L.

Symp. (ASCAP) 51, 60 (1982).

Williams & Wilkins Co. v. United States, 172 U.S.P.Q. 670 (Ct. Cl. 1972), rev’d,

487 F.2d 1345 (Ct. ClL. 1973), aff’d, by an equally divided Court, 420 U.S. 376

(1975).

O _RERBRA HAEREEATR LA > B RSN LT
At o oS P AR RIA T AR K S F R M A AR W iR AR SR E AR 0 R
EAFAETLE MAMBELAKRBRKEDPZI X T EHERBELER 4T
&0 BB MRS LT R ZZAIRATE > ERRRFEREZZT - LikE
(19094 F1EHE %) ERMEF L EMER TS - AR LR L6
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5 By E B FSBUR 1 42 BB RIERF 2 T B #4095, (National
Institutes of Health, NIH) Bi [ 578222 [FEEE ;| (National Library
of Medicine, NLM) - 3% "R RI S H A B N B R & IR 2
HATIGm S - SR BB 2 75 » w5y S8 E 1R Ah s B IR S - 1f &
HEMEREESERZ Fi% > ERBG R AR &k
2 BFEIEEEREANR - BT 55108 " HEffE =~ [RE - EH e
PSR Y B8 | 2R ERIIMNEES -

BAEEIRY - BIGE T g EAF ) R I9T6FESREE (FREA T B UE
BT AERNRE > BERBEERSMILARHEER HIEEF
MWE 2 BEHRHEYIT HhGREL(FEN - HEZHK & > RAE
o S Mo ik e MR B ZE A sk i Z B R MBS B A Ry > R
fe 2 BERUGE = YI(T Ry R IEE R A -

2Sony R E T

PATE 5 B ] & 158 i A IR (R AR YT — 4R - 25T 3 B
B RS RMHEBAL - gHE - IREBEEERETTZ
HE - Mok E G LREVETH ~ 2R ST BB TR
FREIEREZAZE - BEL - @S & W IHE & N R &2 ER B 5 5 A o (1
ANFHZ HWESEFEY 2T REE BT K - SonyZH g T EHRF3:
B B R B B AW R OMEE R (E AR H Ry B EEY)
ZEME PkFEAREEEMRFHESRE 7S FHEERTHENA
AL fATHERT] -

X TR - T 2 FIERA] R AT 2 2 A A A2 B4R 2 — » Williams & Wilkins,
487 F.2d. at 1345.

17 U.S.C. § 108 - Limitations on exclusive rights: Reproduction by libraries and
archives (1976).

Litman, supra note 34, at 662.
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— & Z FEINN @R T ARG Ky 0 Ry AE Sony 2 A5 B AL
R EE - AR A 2 E S AR ERERE - IREAS D
IWEERREZFHETR > GREEANHAZEY > BAERE
EENE BRI SEERZ BN AFREREE 2 HE? - AT
A 2 W FR S5 SLROE B ARE e — 3 A R IR S W Z HIR - TARBERE
Ry ZFEE NG 7 Z SR PR R E R 5 A ik i AR A
H > REEFEAZRENERNTHREZTR > AEAF T1tE
fit HEY , (social productive purpose) - FLREAE A 7 Z R
FATT R » FREMBECE FIEE L SIS - RSB IR = R X
FEEE T EARAR ZFIR > FIEAE R T DABR R ok B A 5 P i R
HZiT R R GHEEA -

T A 2K 7 Stevens KVAE 78 » FIHAER P ATEE Z sk BT
Fo o (RE R EERRT Bk BINBR ~ R 8 Zi AR TR
(time-shifting ) {7/ > BRJF Rl < HAY ~ A B AR RITEE - &
A ETRE AT B 2R B - BB E R o H DU IR iy
SR SRS -ER A T RET R HEEEE |
o " EORAE AL o) & B OE A AU B o RE TS Eh Ay R SR SR B AT
'H g o Betamax (R i¥) #AIHY IR RIS A Z HHYIMBEE
By - FILTER T R e E R AT, - BRI TR

52 Sony, 80 F. Supp. at 429.
53 Sony, 659 F.2d. at 963.
54 “(1) the purpose and character of the use, including whether such use is of a
commercial nature or is for nonprofit educational purpose” 17 U.S.C. § 107 (1976).
“the first factor requires that ‘the commercial or nonprofit character of an activity’
be weighed in any fair use decision. If the Betamax were used to make copies for a
commercial or profitmaking purpose, such use would presumptively be unfair.”
Sony, 464 U.S. at 448-49.
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FIBIR &8 #Y " SonyffEiE ; (Sony presumption) - 2R HZ LR
B E - HEE B E o AR E NS 5 Z WS B R AT
REZ THHEHE®R, TRAEREEE > RE-HEFTENRGH
{58 Z B AL

HEEZECHEMFENENHEZES "M AEZAEFEEE
ZBAETISREE ) % EEER s TR T R EE Y
BIfEEIE - AL ZEREREE 2B ET S EERFY
B BER - 5 Nt "@BEHZZFREREZRZMIE — Rk
%Uﬂ% OB E F (S HE B IS & (e N 28 o5 R B A & R
HIEREE RS —EIEY o | Stevens KIEE T © T 1EHIREHE
MR A E EREEIF 2 T R R is il - HASWHZRENRAT g
i SR L T RE B Ry B M sk A E R E 2 BIE 5
MR RERE o RS S EIRE AR A RSB A E
B AN T AREVEEHAR AR E # A A fii;fo ESE
FATRHEENE > AR TREMER] THEERIL, - AERFTE
AEBEETEE EU%%>§Y£?E%‘§§°$Zﬂﬁbﬁﬂﬂfﬁﬂ%%‘r’g

56 “the effect of the use upon the potential market for or value of the copyrighted

work.” 17 U.S.C. § 107 (1976).

“But a use that has no demonstrable effect upon the potential market for, or the value
of, the copyrighted work need not be prohibited in order to protect the author’s
incentive to create...Thus, although every commercial use of copyrighted material is
presumptively an unfair exploitation of the monopoly privilege that belongs to the
owner of the copyright, noncommercial uses are a different matter.” Sony, 464 U.S.
at 450-51.

“A challenge to a noncommercial use of a copyrighted work requires proof either
that the particular use is harmful, or that if it should become widespread, it would
adversely affect the potential market for the copyrighted work.” Sony, 464 U.S. at
451.

“What is necessary is a shoeing by a preponderance of evidence that some

57

58
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B 2R Stevens KA E W BAE KB AFIHIT /EE » AR EE
bi—E e At A —E A EE T EEAHEA SR, > H TRy
EAAENEHEZMFETNSERKES ) 2 "T8HEHEE , (twin
presumptions ) fJrule of law®® - fESonyZ —4E1% » EFHBF 5= Ak
ffHarper & RowZE XM T It — 4 EHEE - A Kot
Nation§f 58 LA r%ﬁ%ﬁ?ﬁf@h ZJ730 0 R RE MR LT B E R 44 el
BERZBENT R - T NEEREE > E2A BN T /R
ﬁkZﬁﬁ%%%ﬁﬂ'ﬂé:ﬁ&Fﬁ%ﬂm oy EREE %@U?ﬁﬁbﬁﬂﬁﬁ
2 1 B 3% B R Bk 0V 1 35 P ZRAIOR AN e i - R R e i —

o TEENIEERN B IR R E A58 %Eﬁf—&ﬂﬁﬁﬁ
Ry Z HAENtE - MEERFHEARZNMAN 7AZ/EE M
MK T BEEMSZER?, > BUHEHESZARATREARE
Mo T R R TR B IR E R B E 2 A SRR —
(& A FPE B HE AV IIA R - - 2 Z AP R 2 EFRY
FREEMEAH > WERT L EHBNREZFEANZE SRS
HAHI® - BrgEFHENgEREENSSKIES - i EEA

meaningful likelihood of future harm exists. If the intended use is for commercial
gain, that likelihood may be presumed. But if it if is for a noncommercial purpose,
the likelihood must be demonstrated.” /d.

Litman, supra note 34, at 668.

“not merely the incidental effect but the intended purpose of supplanting the
copyright holder’s commercially right of first publication.” Harper & Row, 471 U.S.
at 562.

“The crux of the profit/nonprofit distinction is not whether the sole motive of the use
is monetary gain but whether the user stands to profit from exploitation of the
copyrighted material without paying the customary price.” Id.

“The fact that a publication was commercial as opposed to nonprofit is a separate
factor that tends to weigh against a finding of fair use, ... [Every] commercial use of
copyrighted material is presumptively an unfair exploitation of the monopoly
privilege that belongs to the owner of the copyright.” /d.
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FUUHEM T AT REZAZFEZEZBETSNEEZE
&, % T E R EEEE® o Hhrule of law R N UER A ET
51/ > BCE ATl ZSony " EEEMETE |, - HE A REZERE(FTISE
HZABEEENF AT REABSRILEHEE -

(=) Harper & Row % & #a

Harper & RowZE A 55— Rt & B 6E 55 —IH 2 T #ef =
fEZ M | ®2Zrule of law » HEREH ARG 1992471 5T Z(F
EHI0TREE2IH T EERAHBITZEEAS » FEHREE(E
AZRE  BEHREGER FFEREZREY - |

JAHarper & RowZ » #5 FGm EHEsENation Enterprisesiigf# Hy 15
R g Harper & Row g Hi kit~ SR B RTS8 4t s =~ [l TR 8% > DABA
R B 73 Ui % 0 Hoig B B 0 R AR R R R AT 4R
METLAR - EEERVKPIEMZ EMIHSE BT LS EE—BE
RS ABAIRE ~ W HEHF#H; (The New York Times ) 3 FiiH1] 5
AELHESE B Harper & Row[A[f#% 25 Nation Enterprises 2 {7 fyfs & H
FERE - FWEHAREAERI = ARO Comor KGEEEE © T
EZEFRMARAMBERZEE A% — 1 b5 1] A s & B OE FH et
ZIRZE®S - I - TEEEAERT o EFEHEHMRARE

64 “(4) the effect of the use upon the potential market for or value of the copyrighted

work” 17 U.S.C. § 107 (1976).
“The single most important element of fair use.” Harper & Row, 471 U.S. at 566.

66 «(2) the nature of copyrighted work” 17 U.S.C. § 107 (1976).
67

65

“The fact that a work is unpublished shall not itself bar a finding of fair use if such
finding is made upon consideration of all the above factors.” 17 U.S.C. § 107
(1992).

“the fact that plaintiff’s work is unpublished...is a factor tending to negate the
defense of fair use.” Harper & Row, 471 U.S. at 551.

68
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M2 EAF - ZEHIEEXRESINAGHRTHER] - BB (M AHIEEFEEF
Fy) BRERZ R, & TEERARERIEE  FEARE
- AR —EEE AR S E AU SRR, Fib TH
A RAFASERZAF RS B Z SR EE R T, Z i -

BRSSO [E R AL 2 Brennan KA E 2 5 LEERIET T —(E " ¥
PR ARSR Y EER I AEERNREHRE?,  ZLEAREFR L
PREN T /EPHRIBEZE R E ZH A - S ERE A 107G &S HITHEEH
HEZHER - FRFIRHRRR S SR AR R EF LR S 2
7% o BT 35 B ALY N FE Bk P M 07 AR > LevaliAE - HAT
R B R B 5% 2R 2 F 2 & B (o P MH R AY WA i 40 0 © Salinger v,
Random House, Inc.ZZ"4EiiNew Era Publ’ns Int’l v. Henry Holt & Co.Z"°
Bl & > 19 Rl F0 50 — 200 bR ARBe FrfE &l © 7£SalingerZ > —
FEPRLL & A SRR R AR RER IR - 8
ZE o mEnEBTINERF —#HR o fENew EraZ 0 AN, TE
FIRAZEM BN TRARBRZME, I GHEALE -ESEEER

69 «Under ordinary circumstances, the author’s right to control the first public

appearance of his undisseminated expression will outweigh a claim of fair use.” Id.
at 555.

“We conclude that unpublished nature of a work is ‘a key, though not necessarily
determinative, factor’ tending to negate a defense of fair use.” Id. at 554.

70

71
72

“the scope of fair use is narrower with respect to unpublished works.” Id. at 564.

“a categorical presumption against prepublication fair use.” Id. at 595 (Brennan, J.,

dissenting).

3 1d. at 596 n.19.

74 Salinger v. Random House, Inc., 650 F. Supp. 413 (S.D.N.Y. 1986) rev’d, 811 F.2d
90 (2d Cir. 1987) opinion supplemented on denial of reh’g, 818 F.2d 252 (2d Cir.
1987).

7> New Era Publ’ns Int’l v. Henry Holt & Co., 695 F. Supp. 1493 (S.D.N.Y. 1988)

aff’d on other grounds, 873 F.2d 576 (2d Cir. 1989).
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Z R EREERET R/ AEHE - AFELLIRA B2 5 Ry BL5E
SR R 77 3 e 2 BB 3 5 W 2 1T B R HE B S BE (0 - 2y
LevaliAE 50 R 5 107 Z (RS EE A S H it DR R R A3 2 (R A
ZHE— (R R RER T #E—D TR AEEH AR
#£ | (Toward a Fair Use Standard) 77 -

SRR G IR LA ST E (EREA S 10T RSB 2IAE R A IE - TWAE LA
wEEL 0 TAKBIEERT > 5 REE B G R B E AR
TEERN (per se rule) - DIBHBESS i) R B 8% R & (BRI A HL(E
ZEE - MRHY > AR ES R R 2 A MBI 1976 Z (FHE A
SRR - B EATASIIREE 107§ 2 S THEE R DU HoAt AH R
HE > AN REE TSRO A EE AR EEE ST e

(2)EEHELHE

Jeo 0L R BRSSP (2 F A8 Ry B E Y 5 » SonyZ& Stevens
REBAENGEMERS —HEZG "ART R ZHAVBEEE | ZH
BT BEA - RENF AR EGREH - EREFEEY 2
TEFREEA TR HEIREN Z HAYmA MR BRI - M

76 New Erav. Holt, 873 F.2d 576, 583 (2d Cir. 1989) (stating “we do not share some of
the district court’s views respecting the proper application of the four fair use factors
in this case.”)

Pierre N. Leval, Toward a Fair Use Standard, 103 HARv. L. REvV. 1105 (1990)
(hereafter, Leval, Fair Use Standard).

“The purpose of [the amendment] is to clarify the intent of Congress that there be no
per se rule barring claims of fair use of unpublished works. Instead, consistent with
Congress’s codification of fair use in the 1976 Copyright Act, the courts are to
determine the affirmative defense of fair use of unpublished works on a case-by-case

77

78

basis, after consideration of all the factors set forth in the section 107, as well as any
other factors a court may find relevant.” See H.R. Rep. No. 102-286, 102d Cong., 2d
Sess. (1992), at 1.
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R TIEE N T M Z A EFEEF 2 B ET S REEZZE
HYHIET T o - BN B EE AT R > EFEANEN TR
=E - QIAGEHBERERAEZENE - h—HIAGERBEEEHA
P MIERER T —OR > EEPEURIEE - HEE - K
BrREE RS EEY 2 E RGeS B A R A
A DACREEA I oe i & (ERE R AE Z 1B 5T o 4019994 35 B M 15 265 1 4K i
EHRERE Z RIAA v. DiamondZE™ » H]5E LIMP3 B & B2 i FH & 5
TTREFHERFSTEE AT R B MP3 S 48 22 2 17 1% > FHEHA Sony ZE i
P E M E BN TREER ) (time-shift) - R E 217 R
Fy T Z2fu#E , (space-shift) ®' o JERERR Ry A4 FE 2 MP3BE 51
AEHFEANCEENERENERE R ZEBETUER > FHERH
M o BRI BT R R 22 o SRR AT BB (R IR E {5 F A
& BT SRS

(B IFE — 5 B & AF H & 58 0 25 1984 5 Z Sony 25 31 1994 - 2
Campbell ZXAY - [H - 828 —AIERGSE M Z (8 A MR AT Ry vl i dE =2

79 Recording Industry Ass’n of America v. Diamond Multimedia Systems, Inc., 180
F.3d 1072 (9th Cir. 1999).

80 £murgk TEME (RIAA) R i b 2 I8 5o e 12 4R o A5 0 250
L BRI MG S4LEE A %N a) (Diamond Multimedia) #9MP3[& & §&Rio
PMP 300 L7 » H L3 &Riofs—4 " #iuékF 2% # , (digital audio recording
devices) - fBH kIR " —AA=—F KM% &%, (American Home Recording
Act of 1992, AHRA ) % & " ik 4 ¥ 1EH % % A % , ( Serial Copyright
Management System, SCMS) - du k413205 F B AR ZVEHEA GG H] £ >
A Diamond 7 A R B » 2 &Riotg 2t R T Babibif LM BB T LR E
# 4§ (Playback) » 7 A4 5 048k F hak » S RioF H &4k F ki ny —
o M AH A R4S R85 E N - Recording Industry Ass’n of America v.
Diamond Multimedia Systems, Inc., 29 F.Supp.2d 624 (C.D. Cal. 1998).

81 RIAA, 180 F.3d at 1079 (“The Rio merely makes copies in order to render portable,
or ‘space-shift,” those files that already reside on a user’s hard drive.”).
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ZREEST 2 BRE - BFE% ~ HIRRmE ~ SR8 & 5 Al ] g e EL A1 A th
ANEEZ BNEAEFME » MAESonyZE” " #EEHEE | #rule of
law T HIERE = 2 J8\ g o ZR7E Sony ZE /T » FHEUABE AR R EE Z
FIAT Rw 2Rk e ER 2 7T aE - T HRENE - B R TR
FEA MU E -BELS > WA HFEERENRE S8 EM
P2, o B T E R S T GRS o CABTIE S B
LT Ry R AFRFIZS - BB AR E A ZUL® - R B = 1
[ 5 s S A R E Ry A AR S B NV IR ZR > (B Rl Be & T
THHERNEEZER - UFEEMEMATRERE (outweigh) HHEE—
FHEENRRER > WH " B107FRE —IHE AR BRI "rEE
My B TR, M MEE(LZ I > SRIGHEERER LR
AREE e BN TRTA IR (B9EE) S RGP IF T
1T P T R L R B TR AR B & X [ o ITARAEE B
il L 84J 0

HETEEET R e AN M E At Zrule of law »
TEUEBE ARG BN > 05 7S K 5RA B AE By Campbel |25 5§
AR o BIER Ryt as 2 FI) FH e B ks SR 2 (5 1 > AR AR LIS BN

82 “the mere fact that Nizer’s book...published for commercial gain, does not, standing

alone, deprive Nizer or his publishers of the fair use defense.” Meeropol v. Nizer,
560 F.2d 1061, 1069 (2d Cir. 1977).

“while commercial motivation and fair use can exist side by side, the court may
consider whether the alleged infringing use was primarily for public benefit or for
private commercial gain.” MCA, Inc. v. Wilson, 677 F.2d 180, 182 (2d Cir. 1981).
“We do not read Section 107(1) as requiring us to make a clear-cut choice between
two polar characterizations, ‘commercial’ and ‘nonprofit.” Were that the case, fair
use would be virtually obliterated, for ‘all publications presumably are operated for
profit.” ...The commercial nature of a use is a matter of degree, not an absolute, ...”
Maxton-Graham v. Burtchaell, 803 F.2d 1253, 1262 (2d Cir. 1986), cert. denied, 481
U.S. 1059 (1987).

83

84
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HH > BAMEZNE > Mt —EERE A HR e ER
ZH BN AR EM 2 > {HSonyZ fHarper & RowZE " ZK
HEGEZ A A G TIRaE , ZAERRBSIT ) 0 BB R
ZPSEMERIA - ST HEE R AR S B E A > IRIR VAR
TRTIR L Z DURHYEE 1R - RS & e DRIt — A 15 pl o & B iE
FZHERE

A A

FH 7S 271 9 {12 25 B B S i i A Be I ZE 4R R ifrule of law# i 48
TeoERE B REEE |, (overreacted ) NEE T J7A 0 EESouter K
EB R 19944 tH Campbell £ 1% » LevaliAE EEIHYEIT: T Souter K%
ERRTEEFER | % | LevaliZEERES » /£ CampbellZE 2 7l » 400
SR B a8 R Tk 1Y R 2 AR R FE R e B B R B B £ S
SonyVHETE » (HEAPRAGGREN: & 21T e > VAR T i 24 8g
ER B (FIFA) M2 EE % ffiCampbellZ - " E4EH A
EA S bR T AT A B Ot —— CHEBE A EN FigEF
F g #EED - | HHEER - Souter KIEEEHA T LevalAEFTEH >~

TEEME ) R B TEMEERESEBRRERFAEZ EE
{5 » SRy —2 2 HEVECR B 2 B i B8 T8 eV R - U

85 “require that we start from the position that the use is unfair.” Campbell v. Acuff-

Rose Music, Inc., 972 F.2d 1429, 1437 (6th Cir. 1992).

Pierre N. Leval, Campbell v. Acuff-Rose: Justice Souter’s Rescue of Fair Use, 13
CARDOZO ARTS & ENT. L.J. 19, 19 (1994) (hereafter: Leval, Souter’s Rescue)
(stating that he believes “the doctrine got lost as a result of overreaction to the
Supreme Court’s opinion in Sony in 1984”).

“would simply omit any mention of the ‘commercial’ thing.” Id. at 20-21.

86

87

88 “(Campbell) has dispelled all those unhelpful slogans from the fair use discussions--

particularly the pernicious ‘commercial use’ presumption.” Id. at 21.
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RE > WHVEM > BEREBUE TIRZEE - R TR EFREE
AL HELEMRERRE ; %, R #iirule of law » ES&HIH
AT =4 -

(— ) 32 6 H 48 A 2 AR 5

YORTATAHL > LevalR'E AT {E A BB ER - FRIE fhAS2 T
BRRER TR SRR WXEMGFEHED - Levalik
B we. o o BR 5 F VU T 4 5 [ A e i B A BR Y A FE 38 2
WA (E ZE AR - gz B E RS R E GG ~ DA 2]
H o BN EEEREEREZ BEY - B EOMEEER 2T
RS o BERNEE B ZHE > BAESENENHEZTRES
BARTEEN JRE . TZAMRTRESREEIEEERA FREEM
SEENAITEZE B9 7 | sHE IR - HEEERZFIRTR "2E
Lmis HECEMREEEDS] - TR RAERT REFIE
HE——LDI5 I 3 R E ekt - FE RSB VAR ~ By SR L ~ iy
2 R E R T DL T AL, —— B R S A A R R R bt S AE AL

89 “The central purpose of the investigation is to see, in Judge Story’s words, whether

the new work merely ‘supersedes the object’ of the original creation, or instead adds
something new, with a further purpose or different character, altering the first with
new expression, meaning, or message; it ask, in other words, whether and to what
extent the new work is’ transformative.”” Campbell, 510 U.S. at 569, 579.

Leval, Fair Use Standard, supra note 77. #Z X ZFantr > 3H5 00 Ml &
bt & L 2 HAEERRAGILHEEFZARAMRBE  REREESEHE
5389 > B190-193 (20184F) (AATFHE "3t R X | ) o

Leval, Fair Use Standard, supra note 77, at 1110-11.

“Does the use fulfill the objective of copyright law to stimulate creativity for public
illumination?” Id. at 1111.

“whether, and to what extent, the challenged use is transformative.” Id. 3 #h§ g 2%
EEFHOEREHER > LB B — R o

90
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92

93
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17 fBf 1 58 — T 2 L 1 B 3R] 2 Bl > LevallZAE 52 5 Al
AT R B AEMESSEEZ EEN > AIERE SR GEFEHNE &
T JEENEE AREH R AR SRS ZAEMES - HRE=IE%
Pz 575 > LevallZ B HITE 5 & 2 SR JRAEHY A U B Rty 8815
Plg 8RR SRR LEE AT HERZ B EFENEENS
H® o HmIEFBEIUEEN: > LevalAER BBEEH SR EMEEME
HE  CHEEZFEARSZHSEEWEFRAHE 217 T
FiERER > A ERES A TIEEMEAEX - SAISGHEER
R BT RE BRI -

19924FffJ American Geophysical Union v. Texaco Inc.'0%Levalj%
B iR HEEE R 1% AR R E AR AR HIA o Texacoa
A E]HYFE A 5 Dr. Donald ChickeringsZ Bl 7 & i i e 2 BHEE PR BH
HEEsEHA R XX E - IRIEGE AT NS ZHFRANBIE2E 2 - 8
TR 5 B 5k 10 i =025 B Sony ZE Hyrule of law » {HLevaliZAEf# " Sony

94 “the secondary use adds value to the original — if the quoted matter used as raw

material, transformed in the creation of new information, new aesthetics, new
insights and understandings — this is the very type of activity that the fair use
doctrine intends to protect for the enrichment of society.” Id.

% TR EHZAMTL, (productive use r BHEL THBMAITSL ) 0 AF

15 5 AIE R BAF R e tE S - MmAARAZEZITS 0 B R A FIEHL

ZRE SR AIME » REARE B RS R B 6 0 B KRR S GAER

B IEAE A ZFAA

Leval, Fair Use Standard, supra note 77, at 1121.

9 Id at1123.

% 1.

9 Jd at1124.

100" American Geophysical Union v. Texaco Inc., 802 F. Supp. 1 (1992).

96
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BAEM) mIFE At 29k > BFER THLgAR
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AR ZE BTl 2 Williams & Wilkins € iz AHY 22 FAE AR K&
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W7E » EZGRAEFRFE - WIE R & KR Z @ iE K Z
F10% o R SE TR AT Ry Z FIRAT R BB 2 L - IR R A AIE
M2 TR B A o B g R AT SR R H Y BERITE A FIRE
UM R R AT E ISR 2 FIRE (A BRI O 37

101 «The Sony holding did not overturn the preexisting concept that productive or
transformative uses were favored over non-productive, merely superseding copies. It
ruled only that productivity was not determinative in the inquiry, and that equitable
considerations could lead to a conclusion of fair use in spite of a non-productive
copying.” Id. at 12.

102 “(1) transformative (or productive) nonsuperseding use of the original, or (2)

noncommercial use, generally for a socially beneficial or widely accepted purpose.”

Id.

103 wgb B 19734 Williams & Wilkins % ] s 8 A A &+ 48 AL R 7 E 24 )
W h B R A e ksEm T EEHEF L Po, (Copyright Clearance Center,
CCC) = #th AR A A M EEHRARZRMEET - OBIREZS N
N B Ry KA B R A T RN ) 4% 4k I CCCRR A » #1357 Texaco 2 &) #f

"RERHEOHIPAERATEFRTRE P RIBOI LS | 8 —HBOMRE -
Id. at 24-26.
104 Id.
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(=) Campbell £ & k&

% B F i e A e A2 25 2 Campbel B BT EL 25 [ T LevallAE
FiRyz "M ) BER > W LB IEE SonyZ DIZK » &40 LL
TEENE ) FRAHBEMNE - FEEER LA

i 45 Campbel{4EF % 2 %5 (Rap) %4[H# "2 Live Crew | 2
A& > Y1989 fE A T I &5 Acuff-Rose Musiclg /5 A EJE T Z
ZRoy OrbisonEWilliam Dees . A fif{E 2 8Kl " Oh! Pretty Woman
Y8 oy EE] R T 2 B AR Ry B e SR R ek 2 T Pretty
Woman | 25 2 U8R F b 58 pli 1&g 1w J7 & ORI ERI A - (HiE
Acuff-Rose Musiclg 7 A FHESE - AW S RIGFEETERTIER ~ 8%
H i ) CD SiEE] i AR IR i AC 7 R A cutf-Rose MusiclE /24
HRFEMCZFMEEAN - REEEREZTRESHEFRE -
ANZE— 2 Ty FH 4R e e FIO 3t 7 A B sl R s SE M 2 H B9 A 8 e &
HHEF 2 R 10 SR I AR 2 58 2 kR AR A A BRI B I @A
HSF T Sony EE | M EL[EIHEEE > #1107 o

TR = A e Souter KVAE EL B tH B ABE £ EakE {5 1F
PV o B A T A RRAYRRE " < ABR E SR 0 BTN E
& Ry e E A Z FIE R IR A RIEE R AT (B — BRI ey
HEHE o RomEEERNZE - EEGN TR OE . o FRIRE

105 American Geophysical Union v. Texaco Inc., 60 F.3d 913 (2nd Cir. 1994).

106 Campbell, 754 F. Supp. at 1150.

107 Campbell, 972 F.2d at 1429.

108 «qp giving virtually dispositive weight to the commercial nature of the parody, the
Court of Appeals erred.” Campbell, 510 U.S. at 584.
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"ZHE R ERNRERAHZEEE > S5 2 HAYE
AR ZHE TSR TR > SOOI RE - FravEm - 2GERE
BUE TIREE - TR O EFEEELE TEL, > HEMERE
19, Ho— B ER  THABL BRI IS E
S G I PR E E L Z AR s > A B2 2 B S Mt
(& BT BE R FIHA B AL & B F 2 P e 0

Souter KA H & ae " Sony#EE |, H5[H Harper & RowZ
Brennan KJEE N A EEREF 2 AiE > X AmEMIHEE R TS
m o HIRIE RS A EEZEMEESE 107 "HIE 5 (preamble
paragraph) 2 %% "IEBEEMZEE 09 " ¥ - 8B - o
W HE (EEBREAAH ZBERY)) ~ Biimitr  "ME
BAEM TR "HEHEEZEE S TENMETN?, o IR
35y ] BRI BRI M T AN RS w5 B A 2k 17 A AlE FRAPIHE Harper
& Row—Z T iy 2 [k » SonyZE Ty~ THHERIEE LA - H
IRV ERREENE 2 BE > EHEHE BRI EEFEAN—HA

109 “The central purpose of the investigation is to see, in Judge Story’s words, whether
the new work merely ‘supersedes the object’ of the original creation, or instead adds
something new, with a further purpose or different character, altering the first with
new expression, meaning, or message; it ask, in other words, whether and to what
extent the new work is ‘transformative.”” Id. at 579 (citing Level, Fair Use
Standard, supra note 77, at 1111).

“Although such transformative use is not absolutely necessary for a finding of fair
use, ...the more transformative the new work, the less will be the significance of
other factors, like commercialism, that may weight against a finding of fair use.” /d.

110

M wfor purpose such as criticism, comment, news reporting, teaching (including

multiple copies for classroom use), scholarship, or research, is not an infringement
of copyright.” 17 U.S.C. § 107 (1976).

M2 «are generally conducted for profit in this country.” Campbell, 510 U.S. at 584
(quoting Harper & Row, 471 U.S. at 592 (Brennan, J., dissenting).)
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Fa 0 AMEQRME > ZEFEZBEAER (EEZ) BEEER
Mg e | Souter KIEE HMlE—F EREIUHEM N2 TEEHETE
fERBEIZ A Zrule of law @ [ Sony K 8 fEHEA N TR EHY
THEE o e > MNP R B YR B Y Z RIS
e | ERGEMEA M E P ER T R RN HEA T
RTFEZEME, - WA ENS L2800 B e g H R EE RS
RHER TSR E - A > EFAETEEAELNE - HHE AR
RENECREARE T SHEF AR REI A S HE " -

(Z)a et A = + 4

H 7& Souter KA E ' Campbell 25 KA L 2R 55 A AR LAZKE » 55
i FI i = A B AR = AEREE 1076 N SN T —TERH Y AL rule
of law > TEAKA L fF B L 2 B HVZ(F FAE BRI B2 B AT 8y 4
& BRSO E MR Z Ik o LevabA'E & ££ A7 Campbell
as Fair Use Blueprint?— 32 ""8rfi[a] EHCampbell 22 Fif (1Y 5 B0 B4 F i =5 )
fESonyZ& BiiHarper & RowZEH[JH RAEMEAAYRTRE - &2 Bk i)

M3 «a5 we explained in Harper & Row, Sony stands for the proposition that the ‘fact that

a publication was commercial as opposed to nonprofit is a separate factor that tends
to weight against fair use,” But that is all, and the fact that even the force of that
tendency will vary with the context....” Id. at 585.

14 «No ‘presumption’ or inference of market harm that might find support in Sony is
applicable to a case involving something beyond mere duplication for commercial
purposes.” Campbell, 510 U.S. at 590.

15 «gyt when, on the contrary, the second use is transformative, market substitution is
at least less certain, and market harm may not be so readily inferred.” /d.

18 pierre N. Level, Campbell as Fair Use Blueprint?, 90 WASH. L. REV. 597 (2015)
(hereafter: Leval, Campbell as Fair Use Blueprint?). % B3 B8 :% %2 7»20155F
VA T £ B R 55 ik I Campbell & — -+ — B 4 | %478 » E4Levalikx E - Jeanne
C. Fromer - Jessica Litman - Pamela Samuelson & R. Anthony Reese % 3 4 /& & %
W2 e X 0 # %18 A L 3tk Campbel | % 2 3% i A JE -
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o AROE A B R T Campbell 28 BRI 1 22 352 I 1% A e
REHEERHABRAHFESER > CEAENEEG% - TR RE

T7E T amEEY RS AEETED R - LevalAE IR
NEZSCEIE T HEEER ZE S ESE > 1 T LR A RE TE
PUTEZAR20 )~ R TR & B A AT AR
e -

SR » B MR 2 2 2 A & B 0 P AU i v B3 5 ot L A
VOIR SR 2 S ML - AR G ERGE AR R A - BB R A2
BhHRE—HZEE "HET AR BREEE | A5 E T CE BT
"Sony#EE ; 0 HAEE  E{LMERTELALGEM=THEFZE
7] o 4lLevaliEE FA2015F {5 2 Authors GuildZE » f£Googlel# & &E
SFENEEEH S o BRE — T o DAE AL 5 4 Google AT B
SEFREBSN fEFL E A R 5 I BN DR R R M A
BrEAVIRAE ST = EA A Google Y #J -

EEZ U EMEERMZEBRIGEE "ELS2EE ) It

" “Unfortunately, the opinion aired numerous distracting aphorisms--many of them
misguided.” Level, Campbell as Fair Use Blueprint?, id. at 598-99.

18 Swatch Grp. Mgmt. Servs. Ltd. v. Bloomberg L.P., 756 F.3d 73 (2d Cir. 2014).

19 Level, Campbell as Fair Use Blueprint?, supra note 116, at 603-04.

1”me%§%é@ﬁﬂr%m&EﬁT%wﬁﬁﬁjﬁkﬂﬂyﬁﬁ%%E%
Fe3gfg 7T Campbell R4 & 8 > TAREEAAEFLHEE » RETRE R S
FART EAE 8y /a\ii‘«ll:fn};" é’J 2RO o Campbell R & PABEIR T T — R4S AT
AFTAR XRL T REGHEA  FRLRSGERASAMAEDER - 1d. at
605.

m“ﬁiﬁ%’éiéﬁ&m%%ﬁ%mﬁ#ﬁéiﬁiﬁ%w%%ﬁﬁ%ﬂ%%

o AR ETXF ;'?Jﬂﬂi"#a%‘g ey B ey w Z"%T’[?}J'%%‘BEI

/? P 04 AT TR0 AR BEA BB A 0945 B o BARAT AR S AT &B\é’nﬁ% A3
K BIEANZ— 0 AFRA - B K ﬁ AR AR B A1k ﬁTK&
BEAT BR AR 84 SRR3R © 1d. at 609-10.
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—IH 5122, d1Beebe XN E BT AR R EEIR o BIEAE R = AR
tHCampbell 1% » [~ 4RIARBE ) E 7 M F £ = ARE i Sony 2 B Harper &
RowfiEk N TP FHEI RS | 9 T Sony#E | % 5 [fijNetanel
Bz Hy &G Em Al Ky Campbell 22 Fir £f 27 880 14 (58 P AE & i & B2 (68 A IR R
HEThE I TRBEES ™ WEEETAERER SN S 2 FEHE
ALY T > T2 ER T A A - b bl 2
Ah > SagE I FT AV &S Sm /NI E H AL W AL B2 E R A ¢ T ke 2 #EYE
{E SR T 5 DA PO & B R 2 o 1% - HAbimA4tam o BlEE
(EMEZR NGB 2 HET B E A2 - £990%LL FRYEHEE
MEOEE EE(LEER  MEPTEE(LEERF AT RS
H94%LL LN g S B -

=g ARA T ERA

IR AL - BIRBKE K - ML EFEBE A TN 1976 F 1% & X E
Sony % T JEE 5y 5% B B R A A H AN E 2 s 2 i B B AR B H 2 (8 K]
T Ry &R - B A S H 2 BN B i 3 3 s (B AR 2 H Y
HEEZFEVZTREERLE K - HEUZR AW K - Litman##%
pody > BE9T6F REE G BT EFHEEAR > WARFEFIEHES

122 tumpmzs 4 R ol 0 THLA R EH 0 F2290 0 E200-206

123 Barton Beebe, An Empirical Study of U.S. Copyright Fair Use Opinions, 1978-2005,
156 U. PA. L. REV. 549, 618-20 (2008).

124 Neil Weinstock Netanel, Making Sense of Fair Use, 15 LEWIS & CLARK L. REV.
715,736 (2011).

125 “[DJecisions that unequivocally characterize the defendant’s use as transformative
almost universally find fair use.” Id. at 740.

126 “[1]t appears that transformative use by the defendant is a robust predictor of a
finding of fair use.” Matthew Sag, Predicting Fair Use, 73 OHIO ST. L.J. 47, 84
(2012).
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B B8 AFHEREEIMA R RIEREREZ TR > BUARBHE
G AL TEFR S ZF"? < SonyZE 8 Stevens KA B Ry I 4 55 H B
= Sony 2 MY H B A RO E ERER 1T o NI & 98 = B
B 128 BRI AR R P AT 08 8 2 5 B AT Ry 8 ol 1 TR A 3k v S 2
BENEGH HBRSE TR SHRAERERN "I
%, o BIRREREZ HAY > A EAEETE - & RRENE H
B MR EHEEN - BH > HEW EIVAR Z B R EH
ESFANFEES HER s A E o i T e E 5% s T UCHURE A
& ERIERHAMBEIHE - g ERN LA R EFE TR 26
[ - (2R ERE PR ORI Z P SR S S AR - T LA (R iy
AR T R A o s A 2 0

(—) Sony X 1 Fl & AL

%%’%W%%%@FZiﬂwmi%W%%’w%EKE%
5,27 Blackmun A5 E A B2 S sk DEAY #E 1T S B (E R o047 > AR 1S
ﬁﬁgﬁi%%ﬁ%é@ﬁoﬁ%ﬂﬂL ﬁﬁ&Z%%mHm’

127 Litman, supra note 34, at 660-63.

128 A AT kA A RAEAT & 9 RAEA G K R 1200 £ 7L 0y ik RS © 1d. at 666-67.

1”W#Aﬂ&m%~ ZIA R Stevens K ik F Ak i 5 00 MAFZ BAARE L
B384 o Sony, 464 U.S. at 449-50 (“Moreover, when one considers the nature
of a televised copyrighted audiovisual work, see 17 U.S.C. § 107(2) (1982 ed.), and
that time-shifting merely enables a viewer to see such a work which he had been
invited to witness in its entirety free of charge, the fact that the entire work is
reproduced, see § 107(3), does not have its ordinary effect of militating against a
finding of fair use.”).

130 /4 at421.

3 £ BME R 5 uim b 3R ik B PP 45 2R 1909 47 FAE A ik B19T6 -5 B2 H A A
P BARM T RAKE ) TARATINEREISN Y S RERE RS
W H AR ATE TR LA LA A o Sony, 659 F.2d at 966.
ERARSGFERTHEZAELBITOEAIRE  SHKETRAMEOHEHF ARE
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Blackmun A% B P RHERL 19094F 119764 2 ZEREAII R " R H
B (T RIATIEEGISN « (R H A HRARE 1976 EFRAE
TR 2 Bl & &5 3 > Blackmun KA E 50 Ky 25 Bl B S HEE 5 /8 4 >
BEIELH E "R E AR Z #148 , (special personal use
exemption ) 3% o QI VEREEE 10616 RS TEHE A > S8 s H AR 7Y
TR EEY HEGENEFEEAZEBENETRES A
B B TR ZEEE MK 0 SB108{R AR E B = A S AE B2
B~ Bl RGeS A Y R R B EE Y E T
AT BN Z BV E BT ZE Y 2 B Ra B 8 - A EafA R
RAFY TABH B TRAA ) ZBREE RO A -

BEZR19764F 2 EAFREASTIN A ~ BN gk 21T Ry AR BR
Shesgas AlbRIE " EEMEREZIRE L (5 —RE " SEERE
Al LB BRI SRR TR B EAE B VR e T8l R A IR
BUE > Blackmun AA'E & Juofidi 52 Bl& (FREASR 1071k " AilE 5 T2
S T HAEENE ZAATRESSRILEEER  HRASE
TTREASBAEET] > T EFRENEIEEEEVERR - &

ke LR > v d Blackmun X ik R 3 A R % ik T A kX AE o Litman,
supra note 34, at 666 fn. 73.

132 Sony, 464 U.S. at 465 (Blackmun J., dissenting) (stating “Indeed, it appears that
Congress considered and rejected the very possibility of a special private use
exemption.”).

133 “(4) in the case of literary, musical, dramatic, and choreographic works,

pantomimes, and motion pictures and other audiovisual works, to perform the

copyrighted work publicly;” 17 U.S.C. § 106(4) (1976).

“(1) to reproduce the copyrighted work in copies or phonorecords;” 17 U.S.C. § 106

(1) (1976).

135 17 U.S.C. §§ 108(d)(1) and (e)(1).

136 Sony, 464 U.S. at 469 (Blackmun J., dissenting).

137 1d. at 479-80.

134
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TERE N LR 5 I % o F 3 A2 22 VR R (R 2 (F an iy T 5 BB (E S R
ERYEREME - ) MRS TR TUEERRA - TS R
BE I F s g 2 B Y WA

Blackmun X A E 58 Fy £ 25 Stevens KA E ZI SR & 2R {5 I Al
AR — ey TSR] (equitable rule of reason) - H/ZHE/H
B " BEEN ) ZriE > A—RElFBEEFeadEEHZ BN
—— (R EVERIME™O o BI{EAILL - Stevens KIZEE {5 & H i H IR
RIPUTEHEr S s T iR I RASREAT R R —IE
TR EEAL Ry IR EM: ~ FRERIME , HAY o ZABlackmun KJEE
BHE © TIEWEAEEN o R FFRISE B E(EET H 2 A ERIE RS
107REE—THFT AN IREE 21T By - BRI Z H 85 R B B (E FH e 51
At AREQL 58y - BFEER A AL - ANBERZEH M
Blackmun XVEE 32 Fy 8804 B T R 5T JEEEN - IRE
Fl, B ZFH A EiriganyigeE « | E SR f 2
MWE - G — R ELFR S E > MIFEEZRE - GF
EmEEE TR |

138 «at least when the proposed use is an unproductive one, a copyright owner need

prove only a potential for harm to the market for or the value of the copyrighted
work.” Id. at 480 (emphasis original).

139 14, at 483.

140 1q. (stating “Such a limitation on fair use comports with its purpose, which is to

facilitate the creation of new works.”)

141 “1t is clear, however, that personal use of programs that have been copied without
permission is not what § 107(1) protects. The intent to the section is to encourage
users to engage in activities the primary benefit of which accrues to others. Time-
shifting involves no such humanitarian impulse.” Sony, 464 U.S. at 496 (Blackmun
J., dissenting).

142 “time-shifting is no commercial in the same sense that stealing jewelry and wearing

it — instead of reselling it — is noncommercial.” /d.
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GHEERANFSIEE - ) MR RESUEZEG: - e ST
HR & E(F 2 TG E(E Z 28 > Blackmun K7A B w8 A2 #E A K
BRI ATT R EE AN Z R EBETIREBLERAK - B2
APE HEERSBEAEN  MERRZGFNERETEFEAZ
LORFI 2210 o SRR 2 B Ry JR 5 2 EBHAI T — @iy s -
5% A B AR H B 5 R DA Z B B & % 6 B 2 APdi sk
i Sony R FE SR > $8 65 o3 = T IR S Sk i 5 2 Al 22 10 - 22U
ERIE B R U S Ry A o i AIE N SR i 45 3k 52 1 8%
BBREFZTR  TREARILGHEMEHZ M - HESonyZEZ
HIA WA EEGE (FiEAE 2B EREAT 23R #0470 E [E
ARFEFER " HHEESR, ThEHAARREEFREZEE B
B R 2 i I sk MY R 3G A &2 > SR BRI B = VA e A S Lk
Fy TRSERER] 1T

(=) Google % = k&
45 5 Stevens KJEE {ESony % » 1% 5y 35 B & oK fe LA TE B9k

143 “strongly supports the view that time-shifting is an infringing use.” Id. at 496.
144« the complete duplication that it involves might along be sufficient to preclude a
finding of fair use.” Id. at 497.

145 14, at 482.

146 14, at 498.

147 WiLLiAM F. PATRY, INTERNATIONAL COPYRIGHT LAW AND PRACTICE 760 (2001),
Patry 24% B 32 2 268 F) R 22 dy 42 2% A A A SR F T IF Mk, AR
AL N B A0 B ey A SRR AR R B B B X AR 4T % 0 Sony R B & )tk
A ZABAE -
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ZARERRE - Ry REIAR T A % B T 2 A P

BB S HRHS /N &) Oracle /Y2009 F U i Sun Microsystems{g > 522010
P 5 GoogleB 8% Androidiiy - FVEE[F &5 i° Sunffy Javals 258 = Y37
& APTES (L o b — R 2 T4 2 FiRH W EF 8 > H—7E7 Sun Java
APIEM P EFEBEE S E G EEFREEEME (copyrightability ) >
BlE 2 =EEFE L RE ? 5—RIREE S EFERE
Al Google I Fl| 1T Ry B I R SB[ A ™ 2 BN 5 — P B - —58
Bl B AERE > oAV ER L TR ES R

(idea/expression merger doctrine) =7 7 FHI%EE0 » SR 25 B Bk 15 By
=ElE £ Breyer KIAE BIPKZEE R » 2B % 7 KK
Java APIZEEZ{FEMEIEMERTE - SIS AR IR K% - &
AL P %5 AH bl B B < AR B8 ARNHR AN H B R A E A
il FELAI Z ik - DA RyaTam 2 JT 8 - ARHFR UG Sun Java
APLE ZE VERE AL M > BifE - 5t Google” FIHIT BB & & S H(#

M8 A AXES » AKEAKRF LRI RS KEGoogle E H kP - Breyerk
FERASEERAZ SN AT RARAMEGEKR > HE AL ER > WfExk T EH
& 5 kB Google v. Oracle 3747 | — X P HAGoogleZ X FF » HikN EX
FHY>ERENE  BEF M FHR o WO EB KRG ERGoogle v.
Oracle £3F47 - A Bk S35 > 31980 » B93-101 (20214 ) (A F#% " Google
R ) e

MO pat sk —m A F B R H AL M IR BT £ B F R
KA TRAE R RISTAS R 0 P IR R AR S - 2200 0 H50-58 (20214 ) (A TFAE

POl R#ER, ) »

150 Oracle Am., Inc. v. Google Inc., 872 F.Supp.2d 974 (N.D. Cal. 2012); reversed and

remanded, 750 F.3d 3303 (Fed. Cir. 2014); cert. denied, 135 S.Ct. 2887 (2015).
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Breyer AVAE & (BUIRF 25— {Ii BT SR YT 48 > AMEHERSE —
(B F BB 2K - HE AR RS O R A A S E 534772 - 58
{E RS TEEEWZEFRERE - AlGoogleHIFI 1T KB S 1
RCEEER 7 0 Breyer KVAE M MBS 5 S5 AH £ ThREM:
Dls g r R 20 > THEFREER T - THEREFE
ER AN BB ZEN F TR - EFRER T ZREZ
G, B0 . ) DA RERRE 2 7 SR B B R S ORI AU A S
HEA DT FUAE—RGERERIEE - RGNS
B TWAMAZEZWE ) BRI R E SR EEEFE
R 2 5 E - A ESHZEFREEARE > HEEMEKER
(AEITES) BEE(FREEMRE IR LEE  BUAHERFHNE
¥ (56 Al a7 5% ¢

[E 255 —IHE A - MEAEERYE " # b, o Breyer KVAB R M
Google{# fijSun Java API{% Fy8ll%E — (& o] LAgAE s\aeat Al 1L B E A EY
BoEG o Fe AR ) B EREZ BEEAREN™ - B

151 Google, 135 S.Ct. at 1197.

B 28879 0 HS51-100 (20244F) -

“in some circumstances, say, where copyrightable material is bound up with
uncopyrightable material, copyright protection is ‘thin’.” Google, 135 S.Ct. at 1198.
154 “In our view, ..., the declaring code is, if copyrightable at all, further than are most
computer programs (such as the implementing code) from the core of copyright.” Id.
at 1202.

Id. at 1203 (Stating “To the extent that Google used parts of the Sun Java API to
create a new platform that could be readily used by programmers, its use was
consistent with that creative ‘progress’ that is the basic constitutional objective of
copyright itself.”).

153

155
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Dheet: - Wit > THEUOAEERFEZEFZEERRAHEEAR - B
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T R IREF R A EE BT S ELE ZFE > Breyer KVAE
i 0 PREEH BIRAHIRRA - HES B ARG RAT AR A A 22
WELgT R AETEE AR 2 AN = A2 E Sun Java APLY
& > AIEIER BRI 2 B U ARFRIECA S > o Oracle
SERERIA Z A LEFZE > Sun Java APUER R B PR 4 R 2k Al A2 =06
SIS - i Oracle & EME— R AMMRELHYAF] - BT - NS U
EFHESBI RS Z EAHEY® - 45 L SEIUIEE 2 B Google H
il

(=) GoogleZ R Bl &

41 = + £ 4 Bl Sony Z (Y Blackmun A ;% E - Thomas A % B #F
Google IR 2 S i T AV 5t Google N A FH 1T By #Ef T & BEH FH 474
Fifsédam /Rl X% B L5 £/ K > 3 Thomas KK B A ZEH4TH

"R SR A AT E R KAV R0

Thomas KA 'E B 15 2 8 & R 218 0 6 25 R AL =0 (F e As 1k

156 «The ‘substantiality’ factor will generally weigh in favor of fair use where, as here,
the amount of copying was tethered to a valid, and transformative, purpose.” Id. at
1205.

157 1d. at 1206.

198 14 at 1208.

19 4.8 0 T GoogleZ AT | ¢ FE148 0 H101-102 -

160 “something is very wrong with our fair-use analysis.” Google, 141 S.Ct. at 1215

(Thomas, J., dissenting).
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Z 4B JREE SRS I0RAT R Z EFE % > Oraclefy B2
A E AT EFRERE' - FREY - BASZEER R T L%
i 5 & IR 2 E F A IREE - BN ZIE & 5 ST
Mz 722 DR EEH Z i gl - Thomas KA B
27 AR P 2 BT AR T S R P S T HE R
EER TS ESHERITH ZREAEARTER > BEREABAS
ZIREVETEE G (E R IEE A MR G E A - B5 S HE AR
EEEHFENELFRENT -

P a3 VO 0E B4 1 =0 Thomas KA sl B (EOracle R 58 F
RE T A BRI P8 o (DR JavaP e filn N\ DL3% e FH s 25 2R 70 4%
2B E B Oracle/BER ' - HLEIRES TEEE T i
bt BE 2 FRE 1 EThomas KIEE L HE > MEEEERET
PR HBE LR 2 2R - EEETH 2 EE > J THtE
ISIEEEmM S > TELME ., BEAR BB A T RS E S
RGO | B EESHEEE 0 ZEOEGoogle YD T B

181 17 U.s.C. § 101.

162 Google, 141 S.Ct. at 1212 (Thomas, J., dissenting).

163 14, (stating “The Court wrongly sidesteps the principal question that we were asked

to answer: Is declaring code protected by copyright? I would hold that it is.”)

O B AR (R RERGRME, B ARMANAFER [ at 1215,
fn. 5 (citing Harper & Row, Publishers, Inc. v. Nation Enterprises, 471 U. S. 539,
566 (1985)).

165 14 at 1216-17.

166 «ransformative” simply means—at least for computer code—a use that will help
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Sony i EARTFAE > [ RoiE—0 2 HAVEA F 2 FF iR T H
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BUTIEA LR EEF——FIFH 7 Sun Java APL #8852 - {55
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others “create new products.” Id. at 1219.
167 1d. at 1220.
168 1d.
169 AWF, 143 S.Ct. at 1285-86.
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(public benefits) B " F(FHE AN ZFA%s ) [ PHTELHUE - TREE
EHREE 7RG A RE iR N 2 R ELE - EN S ZAH R
HIA T LA A R B#fEIE/V R > WSonyZE > Stevens KTAB B
SR EMb s 0 T AEEREREE L REERIERT ARBESR

70 pots BAEENE R AR ZEZ » S REBREY  TTHE THRRUAE
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ERE -

us BN KT 53 %

ZE B & AT 1 FEsE Vanity Fairj2 1984FEZ it Andy Warhol » R
#€Lynn GoldsmithH{{5#Zf# > F1Goldsmith[#% 2 £ [ )7 7 B & Prince
(Y EEH BUAE Ry T Purple Fame | (91ESL"2 > FIFY1LFE (3 H AR AV R
| - Goldsmith-R 1 7E HYs2 1 Andy Warhol D)% 4E Prince B 08 5 B £t
B AMET HL16ME/Efu 2 " Prince 2231, > JAAndy Warholifi 1% -
H1Andy Warhol Foundation (hereafter AWF ) HUSFRA#E - 2016404
F 9 E AN APrinceifift > Condé Nastt frtLfE& 51T — A%k " The
Genius of Prince ; WYL ERE > WIER 7 AWFRY R SEFZHE 7] DLEE
Andy WarholFffAII{E > " Prince %51 | HHHY—EB{Efn " Orange Prince |
TE R SEsEES A > GoldsmithBE FRAWF(R E Hif & F 2 Z/FHE - AWF
JeREHIN > PR ERERTE & H R & BE B E T R 12 E Goldsmith=#
VERE 2 Wl 2 5% (declaratory judgment) - MEZEERAHAYE » Goldsmith

171 “to the extent time-shifting expands public access to freely broadcast television

programs, it yields societal benefits.” Sony, 464 U.S. at 454.

172 Authors Guild, 804 F.3d at 207 (a use may “augment public knowledge” by easing
access rather than by contributing new material).

173 Andy Warhol Foundation for the Visual Arts, Inc. v. Goldsmith, 382 F.Supp.3d 312,
319 (S.D.N.Y. 2019).
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Andy Warholfy " Prince %1 | fEih/@GHERL " 8L, - E—FHIR
oo w5 ARES | H CariouZ ¢ T EHE (JEIEEFMAAN) ERIESIEE
8 MAANZEREERNEZFE - KRS ER T ERE
HEARHVER AN E LT = R EE £ T B E R B Y I R 3
B SR EERAR AR E WA RFBAAA ZAE St EEEZ M
WY A SR B R R AUk — E R R0 FE CariouZe 2 i
R PRNAR R AT B LM E Ry E K AAERET | K L —RE
bnre A T LR O BE R R A il 22 WY PR 2t s R R Y i (]
A BE HUR T 2w 22 LR E - A E— R IEm P E M
BERKESE - SR Z(EREETRESG TRIME T2 E L

Hal ST SOPYCESS 3 PSR F SIS G X
SRR A LR AR 8280 0 H99-104 (20234F) (ATFH " A%
W) e

175 Andy Warhol Foundation for the Visual Arts, Inc. v. Goldsmith, 382 F.Supp.3d 312,
325-26 (S.D.N.Y. 2019) (“If ‘looking at the [works] side-by-side,” the secondary
work ‘has a different character, ...a new expression, and employs new aesthetics with
creative and communicative results distinct’ from the original, the secondary work is
transformative as a matter of law” citing Cariou, 714 F.3d at 707-08).

176 Andy Warhol Foundation for the Visual Arts, Inc. v. Goldsmith, 11 F.4th 26, 38-39
(2d. Cir. 2021).

1 “high-water mark of our court’s recognition of transformative works.” Id. at 38
(citing TCA Television Corp. v. McCollum, 839 F.3d 168, 181 (2d Cir. 2016)).
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“HEERESEWEAHE  EEHEERAE-HESG TAHTRZE
HIELEE - EEZAHES AEETRERAIFEFRE ZH ) &
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51 Campbell % » /NOEBEAVIE NS —THE T E 2L EE
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B B 2 MEE SR T B | 18T g Campbel I ZERBH Y T
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fE - JRBN > e ER G EREL > AEEEMERE, % 2%
DAZEEEE (ERE AR 107 IR IR RSP B Rz T BRY R MEE A T #1b
M e DB ERIEEENE A T4 KETRK ) [ 7(béte noire ) HY
TR+ T AR R R 30 B [ 2 A a2 EAH LY B 5 Y
", (substitute for) 3 THIft |, (supplant) 55183 -

178 “whether a work is transformative cannot turn merely on the stated or perceived

intent of the artist or the meaning or impression that a critic — or for that matter, a
judge — draws from the work. Were it otherwise, the law may well ‘recogniz[e] any
alteration as transformative.”” AWF, 11 F.4th at 41 (citing 4 Melville B. Nimmer &
David Nimmer, Nimmer on Copyright § 13.05(B)(6).).

O R RHmRAHLRL WM T EAMA 0 FIEL74 0 T101-107 -

180 AWF, 143 S.Ct. at 1272-73.

181 14, at 1274.

182 Campbell, 510 U.S. at 579.

183 AWF, 143 S.Ct. at 1274 (Stating “In that way, the first factor relates to the problem
of substitution—copyright’s béte noire. The use of an original work to achieve a
purpose that is the same as, or highly similar to, that of the original work is more
likely to substitute for, or ‘supplan[t],” the work.” Citing from Harper, 471 U.S. at
562).
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L, » {H " Orange Prince ; 7 jAGoldsmithfyHZA(E " i T EHiEHLY
BEEEGRES - AWFZA BFIHERBRIE®BETINEER  EF
FER @ ANERRAVBERE |1 o ARTFmal - (0GR B M F—HZE AT
BRINEERE A 2 ' -

(=) T8 &

EEFF 5 E At Kagan KA E AEEE AEE RS - HlkA
WarholfJ) " Orange Prince ; BiGoldsmithiV R E/EERFEE ~ FH
B~ RSN EL FRANESRE FEEARAED > HBEEKR

184 14, at 1284 (stating “Whether the purpose and character of a use weighs in favor of
fair use is, instead, an objective inquiry into what use was made, i.e., what the user
does with the original work.”).

185 «Like satire that does not target an original work, AWF’s asserted commentary ‘can
stand on its own two feet and so requires justification for the very act of
borrowing.”” Id. at 1285 (citing Campbell, 510 U.S. at 580-81.).

186 «yet AWF offers no independent justification, let alone a compelling one, for
copying the photograph, other than to convey a new meaning or message. As
explained, that alone is not enough for the first factor to favor fair use.” AWF, 143
S.Ct. at 1285-86.
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T SR AR TR R A O > TR E (R RI I E R A T
RERLLZ E i ) B HAIFFREHEEA T AENT | (reasonably
necessary ) 2 IE {4 + AWF 3% 7 By Rl FF 32 3 07 42 (46 80 T.0 1F 3%
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187 1d. at 1296.
188 «the gulf in both aesthetics and meaning” Id. at 1297.
189 AWF, 143 S.Ct. at 1290 (Gorsuch, J., concurring).

190 “That cannot happen when a court, a la the majority, double-counts the first goal and
ignores the second.” AWF, 143 S.Ct. at 1303 (Kagan, J., dissenting).
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191 Sony, 464 U.S. at 451.

192 1d.

193 Harper & Row, 471 U.S. at 564.
194 14. at 566.
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195 Campbell, 510 U.S. at 579.

196 Google, 141 S.Ct. at 1202.

197 % RaTiEl71 s 1720 dR e 2 A X -

198 AWF, 143 S.Ct. at 1275.

199 4 RiT3185-186 %48 B 2 A X

200 & +£Beebe, supra note 123; Netanel, supra note 124; Sag, supra note 126; Pamela
Samuelson, Unbundling Fair Uses, 77 FORDHAM L. REV. 2537 (2009). #F 72 8¢ [# &
19784 22010 M e 4R B £ 0] © Fm A &F S LMW - Tt & £
13290 - E®200-206 -

See generally Matthew D. Bunker & Clay Calvert, The Jurisprudence of

Transformation: Intellectual Incoherence and Doctrinal Murkiness Twenty Years
After Campbell v. Acuff-Rose Music, 12 DUKE L. & TECH. REv. 92 (2014). & %

ZAEFER S ERET R FAAZMPEF 0 AX Ly S XA FRHH -

201
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— 2R 1 48 5 ff i Rebecca TushnetBilJiarui Liufi fir jE 22285 >
HH W 5C » Tushnet KA HIT R/ =98 " NE EEA L%
( Content Transformativeness ) Bi " H /Y F# (LM , ( Purpose
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FREEFEHY - BEHIRAR A2 ERFEEF—0 b ER
AT LR R R 2 R EAR e T ALY R AR B R R [E]
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202 % B F A A A William F. Patry# 538 » 418 A SR R 318 T 3 7 2

PHre) AR ) RBALey 4 o 3t 2305 4 & A R SRALA) B AT 3R E06Y 7 &

IR L ER  ERYAZMAITERGRIT FeYRER

E R R H & o WILLIAM F. PATRY, PATRY ON FAIR USE 123 (2010) (“the form

that the productive or transformative use takes--e.g., a new work or commentary--is
less important than the presence and quality of the new insight.”).

203 Netanel, supra note 124, at 748.

204 28 B TATREAARE 0 FIE149 -

205 Rebecca Tushnet, Content, Purpose, or Both?, 90 WASH. L. REV. 869, 869-70
(2015). oAt P2 AR Sk > B T RR ) M TR ERE L T
L TR S > @ THeg R ey, Bl T B L AR .

208 See Brian Sites, Fair Use and the New Transformative, 39 COLUM. J.L. & ARTS
513,519 (2016).

207 Tushnet, supra note 205, at 869-70.
208 14,
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209 14, at 867.
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21 Karui Liu, An Empirical Study of Transformative Use in Copyright Law, 22 STAN.
TECH. L. REV. 163, 204 (2019).
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23 4R o TAREMBER > FEI149 0 BATAT -
214 Campbell, 510 U.S. at 586 (stating “This fact, however, is not much help in this
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case, or ever likely to help much in separating the fair use sheep from the infringing
goats in a parody case, since parodies almost invariably copy publicly known,
expressive works.”).

215 «jt rarely, by itself, furnishes any substantial reasoning for favoring or disfavoring

fair use.” Capitol Records, LLC v. ReDigi Inc., 910 F.3d 649, 662 (2d Cir. 2018).

216 See generally Jeanne C. Fromer, Market Effects Bearing on Fair Use, 90 WASH. L.
REv. 615 (2015).

217 Sony, 464 U.S. at 450 n.33.

218 14, at 443 (stating that “the findings of the District Court make it clear that time-
shifting may enlarge the total viewing audience” for a work.).



F 5 e AL R 245

FEFTS 2 THRE ) B "M, o S8SMI— T A, 2
DEZ o FRIMIEZEAN » R BRI AIIA T R E A EE
FEA ) H—IHE > BEHRERGE A HES TERRSE > t—
HE RS AN GEE A Z I MAlE B T BAEENEZH]
FI o 1T R RR TR 2 SR SC B RS - B AW EE Z A AR — 1 T
Eat TO, 4 -

b Campbell 5 £ 9 » FII8 A 42302 © &5 (6 7 53 47 7 I
% ) BUSLAE Y Sl T

E—EMH BB E=EM ENEHG FHEEF
X x| = iz = PN
[EE S gE{tit 7N gj %]\: E -g]{\ F i;& ;Lj}: %
SRR AR SR AN AR AR f#
éi 2 2 1 1 2 v 8
2 vl i |5 | {3 = x| &= H
Campbell | — | + [+ + — A+ | A + |+ O |x

Campbell Z#: 5~ FIHIT R EMERBEARAGS > #li—E "&
9T — o o MEBRES THNEE ) EZE - AT N
G 0 ERGKEETHIE > NELFEE " MEE L, — &5 — "9k

Tty g o BT HAYMEE L, — B TESE T+, o R
B WAHZEERASERAENZ BEEE - AFINKILE
HEA > & —E & Ty EESKGRGEZA A BT
NEREME—FE—E " =/F TA, , - RE=ZZmE 0 K
s EAR G ELEDURIE Rt HIE SR > BRHE A% > A
78 (Conjunct up ) BALEEE » BLAEEZEFIHWY » AR5 1F L EBFHS K
FENREHE—F > EEEE Bl — "IESE T+, &
% SHEEEVUTHZE M - SRR (5 1F B IR A o & 2 AE W 8 R B T 517
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o FEHAKRIEER  WHREFAMNELHEE  HEStREDE
Y > BB RRIEE - S50 (8 "TIESE T+, 5 2 Live Crewld
R 7 AR > BRI RS R AR EFEL - Slic—[ " HEE
WOy 4 - &FEdm  ANEER "+ OREEESE " —y [
(EIESE © + o SHECEEER " 258 Tx, -

=~ BRI F A

WFTATA » ARG DL TR E 2 S ) RdbEh o 7 B
o DL TEIBEEN: 2 EERCE I DT EEAIE ) 2 EE
By 53— o FEMEWIE AT - ST ZERI T o S BB
WE -

(—) & fig42 K

NSEBT S i =1 A Bt GoogleZE T % Breyer KA E FTHIZR > (F% &
H > GooglefbSun Java APIFEFUHEG JEIN Foz AR U AT R IAAVAI
HER G MEGESEEREAKGTABEERMABRES 2R
[£219 o 7 GoogleZE 1 2 R T R » EHBreyer KJAE K ESIH=
1] €12 T {5 P 23 M AR R R &R0 E R HI5R © Sega v. Accolade®® ~ Sony

v. Connectix??" + K7 Lexmark v. Static Control Components??? o [}

Campbell 2 £2 LML 2R Ryl oy - (% DA ey S B 5 28 LK B

219 Google, 141 S.Ct. at 1205 (stating “Google copied those lines not because of their
creativity, their beauty, or even (in a sense) because of their purpose. It copied them
because programmers had already learned to work with the Sun Java API’s
system....”).

220 gega Enterprises Ltd. v. Accolade, Inc., 977 F.2d 1510 (9th Cir. 1992).

221 Sony Computer Entertainment, Inc. v. Connectix Corp., 203 F.3d 596 (9th Cir.
2000) (hereafter: Connectix).

222 1 exmark Int’l, Inc. v. Static Control Components, Inc., 387 F.3d 522 (6th Cir. 2004).
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AR T EEHE > 19924F Sega ZE Bi120004F Connectix 22 B 5]
E-S F(WE

{ESega v. AccoladeZE » #t5 Accolade i H Cakat 2 Bk R H AL
Bl Sega {7 BX M MH 75 > EEBY T Sega iy i B (T T B R TAZ |
(reverse engineering ) - DLHUTS Segafty % B2 =AY H AYHS ( object
code) 22 - Segaf HE(EIEZMES T > Accoladefll] ¥ 58 B i (i f2 20
R Z EEHECRE 2 BT RE M S > B2 (RE 2 BB RER
e TN ELEE | EBEEMEEI07E SEFER? - FHILE
ek B (o R R R DU TH B iR — oo i B —TH A - EaARe
0 K1E|Harper & RowZE Hpg2E IR & 2 #EE - HIFHE 2T
9 IEHR HAth =& & > Z Accolade” H HY & AR Ky Bl Segatl 75 17~ 88 Hr IS
K& ESE T > Nt o ERHAHEEE &EH » JEFHIE
F9225 S EIR A Tot  DE 28 2 R BV {6 4o o e DR L R R 17 B T 4% v 7
o EATEAREMASEERBREN N T AXEME, FETE
TEREE B (RN IR 2 AN H A B = iy 1 DU s S i b
SR ZREN BENAIERENIE R - | F-HERH AR

Accolade -

AR ARE B S VU T E A b > FE R M E L T AR
ol sk, ~AE > BERZEAgHE —(HBEE K It » &
Accoladey 7 5% #E & ¥ Segaly il Sk i e AR 2 &8 - (H AR F fi A RE [E]

223 Sega, 977 F.2d at 1514.

224 1d. at 1520.

225 4. at 1521-22.

226wt g precisely this growth in creative expression, based on the dissemination of
other creative works and the unprotected ideas contained in those works, that the
Copyright Act was intended to promote.” Id. at 1523.
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SegaLA[H Bt A B 7 55i 5 1T BE BT T 455 2 HAY » BCH] 8 58 U TH 2444
BB FIAccolade « [HIF]EE ~ 4 > HPNEKIEN " AE HE BT
BEMHE 2 ERWEE ) 2 BRIt EKERIERE R T E
ZEVFRE R EZ (REEZ B 77 » 1 Segafy M RAE X R B &R =2
REENVED 7 > WRAERMp A - RILARE A H L E IS
BEGLEZHREEENRES - Rt RETERERITRE
Accolade 5¢ %> B # T Sega Y #F BX 12 =\ > R BE 5 = Z 4 A AR
Accolade » HEEFIF{T R BagE & > LRI ANEZE > BEREE
EHEHZ T -

2. E AL R R

Sony v. ConnectixZ& /N8l B %3 i 28 B e B A =Xl = AH A M 17 1T
ZBIRTAZAHER o A H & Sony 4 7 # € PlayStation 7 Sk - I H
17 B PR A LM 7% 15X /X =] Bl %% W] fF PlayStation E{THY IR © #5
Connectix Il DU [ T2 5 4% 1] /1 B A - EhTTPlayStation i S{HY I it 25
Virtual Game Station - [R#8|& T.f2 > #%F2 tf 88 8 " Play Station 7 |55 f4%
Ay RS B E]ES (hardware and the firmware) - E[JSony BIOS » Sony
KT Z IR E?® o LaFARE DL SegaZe By FI RS 1T & B (i
FZ 738 » IR ARG S B Rie s > e EHMEREXAE L2
Ry TE R BT 2 E it MEZEAF > Sony BIOSHE &3 %A 2 (Ri& 2 &
oy BEE A RE (R > 0B 230 H Connectix B #1738 5 T A2 1M 5t

227 “computer programs are, in essence, utilitarian articles—articles that accomplish

tasks.” Id. at 1524.

228 4. at 1525-26.

229 Connectix, 203 F.3d at 601.

230 14 at 603 (Stating that “Sony’s BIOS lies at a distance from the core (of intended
copyright protection) because it contains unprotected aspects that cannot be
examined without copying.”).
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Sony BIOS " fiff]#E#L | (intermediate copying) E[I{5F& SegaZEfifr
T TONEEIGER . ELDIEE SR ConnectixJE A F] -

BiiSegaZZAH[A] » 55 = F {4 ¥f Connectix A | - {H ¥ S HI I ] 2 %
REHETEEN S - MNE—HES > AR AR EE TS
BN 2 T EEHE | O e AR R Campbell £ E
SR o TS A A Campbell £ 2 T B | TR 0 Al EFRARTER
B Connectixf/y Virtual Game Station & #7ELET % Al T —{EH I E & >
{8 45 PlayStation B Virtual Game Station” [ iy F #R BATHEEAH L » {H
Virtual Game Station & 52—l £ yE & - RiMEHR " #EErE L
M | (modestly transformative ) 232 o &5 VUS4 Bl 55 — SR FH B -
Virtual Game Station (LM » HIEEE 4 Hi{ PlayStationi 5§ 1% >
1 & (&M &5 AT LABrSony #% gAY e 5+ ¥ F » B SFARE FF 2K 5| F Sega
Z > BMEFREEL R REN A 5 fER] » S5 47 ¥
Connectix A £1]233 o

(Z)FRMEHE
FEMEEFGIEEF MG HRIERENERZ B - Mt
Rebt ~ HmE—EBEHEEN -
lL.T¥ %
f£Ty v. Publications InternZg 123 » H&ETy N\ H £ EZE LD
Beanie BabiesHifl - WiLL " EEMEESE | ZEFREIRE - SR TR

231 “the Supreme Court has rejected this presumption as applied to the first and fourth
factor of the fair use analysis.” Id. at 606.

232 14, at 606.

233 1d. at 607-08.

234 Ty, Inc. v. Publications Intern. Ltd., 292 F.3d 512 (2002).
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1 AR ER £ =(Beanie Babies” fE fh & sl ~ (H1E K IEE EMNItEIEM
=235 o FERHELEE K FITEEPosner A B E AN 28 i T 35 BR 2 {E FE
EEHERFENNES  BRE-EBEGPESIEREEZBEH
o WMAEFERATS AT BE - 2 - ST SRR T
By FER SN EHE A > F— - 55 IHABZERE L2
$HE F230 > SRR ZEHG & 2 R AT B X6 R T8 A Al A A R R 7T By - T 56
SIHBENAE Z WA BtE - Wit E {53 LT Beanie BabiesHy
R B LS Z IR AR > MBS o Posner/AE 20
o A2 TUTH B4 ] & Y A 1A B AV (M A & i M B S Y (&
A W ENNFIEE T E R RE 2 ZENBE TS EE
H27 o RZEYE AT BE > 15 76 5 LG 71 F Beanie Babies Bt {f 17 {8
EBEREZEEMERBRFBGZITEZFE - c M AmESITE
HEARRIZ A 2R HFE  PesneryA'E # A HE SfoCampbell
xR AERA TEEmEER, -

2.4 H

JASwatch Group Management Services v. Bloomberg, L.P.2£2% »
#% & Bloomberg ( M1t ) fER&KFEBHYHER T » K JH & Swatch
Groupk H &1 M| # 5 ~ B Eh & R AV % 5 BLZ 0 - RAFAE o 4 8 B
ST & BT & > H:Bloomberg Professional4@iih 2% « &5 — 3K F kR
et TR SR EAE DA AT R E ST R BB M A R S
AME EEENEFRREEHNFHENSENTGZFREEZH

235 14, at 515.

236 14, at 522.

237 14,

238 Swatch Group, 756 F.3d at 73.
239 14 at 78-79.
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TE240 o g ZRBloomberg T /A AR Y & B Swatch  Group 5 17 A Y A 25
— A o EE B R W A B A RS B H A AR R [E 24T
A £ PR {5 P [ R — JE S S 25 7 1242

R B EE T » JEbtH A Swatch GroupEFE it B 2 &
fEBloombergFl| AR " EL/ABfA#E72 , (been published ) - #E[f] 522
HZEFRECRERE R "2, (thickness) B¢ "# ; (thinness) 4>
MEMEZ SR EEEE T RAMEFR ) 0VIRE - BRI 1992451 2
FEEIZEFREEI07THRE2H " ZERAMBTZEERT - FEHE
Pre B 2 58E ; » HSwatch GroupEEFE ekt 5 NEHE R "5
TFHE, > WA FREEER 2RI - FoEE RS —F
fFE > E 2N FBloomberg &A1 ~ RIE(EMMELR 2 BB - K
HEEEENAE BN SUILEFE P - Rk > EFEUEE
{4 » Swatch GroupZE sh& ek Sk & NAL BA MBS L HZ g A
G2 VHAE RS 2 5 & oy i Al S s B SN | & A
Bloomberg ~ Fl| 1T Fy N & AR L —EE » SCRZFA M & i fHE
g -

3. HTAR #E

ASTM v. Public.ResourceZE #% £5 Public.Resource.Org ( PRO) /&
—(EFAAVERFEANLERNIFEFHE - X SENEEN R
figg ke 5V emak T & JRAYIE & o Public.ResourcefT H Fr &% 2 1Y 41k 38 11 1

240 14 at 84.
241 1d. at 85.
242 14 at 85-86.
243 14 at 87.
244 1d. at 88-89.
245 14 at 90.



252 i (RAKEZY %508 (20254124 )

WA AR BRI - AR EE AR K & ERAEEE R g

( American Society for Testing and Materials, ASTM ) % & ERIHL
flrER2E o 1 ASTMY K & /& Ky T3 R IR M 2 i 2 2 6 & R i AR 248
AR NGHSS - 52 SRR P S 05 R OF AN A 7 7A = - R -
TE AR AL T A AR A A > PROJNEEAN T aF A AL %
JEH T 2 ASTMER B HYHZ T (6240 o 7R3 > 3t 7 AR il T ASTMA
Fll 2 247 sR gk — 8 2 9% B W 0 SF fify bL 50 4 & K0 | 3704 B
(D.C.HKHE ) HsH>* -

TEEHEERZ T RS —HESG " AT A2 HEV8E
=W ’—ﬁzi@ﬁxiﬁmulb%PROE@HQEQQE%f/ﬁ%m%ﬁI—JZEEUK
HITT Fo s 8 5 ASTMJE HU UL 25 Y BE T > AIRE B E(E
249 o B D.C.3K M F2fEf=E | FHALV. ex rel. Vanderhye v. iParadigms,
LLCZE2° & Pt Z'Swatch& 5 < it BH Fo 1 I HELL S ok L i 8 3
i Bl 2 E R A il i e b SR ML &3 -
f PRO Fy {fe 2 /3 i 122 il Je e am B/ T AR MR & HAYIEFR Z AL 2 H

B o (E AR 2 a2 B S i A A FAE [
ZRERPT - HPROBIFEFIME - JEE AR SHEER 2 RIT -

246 American Society for Testing and Materials v. Public.Resource.Org, 896 F.3d 437,
444 (D.C. Cir. 2018) (hereafter: ASTM II).

247 American Society for Testing & Materials v. Public.Resource.org, Inc. (ASTM), No.
1:13-cv-01215 (TSC), 2017 WL 473822, at *18 (D.D.C. Feb. 2, 2017) (hereafter:
ASTM ).

248 ASTM 11, 896 F.3d at 447.

249 ASTM 1, 2017 WL 473822, at *18 (emphasis added).

250 A V. ex rel. Vanderhye v. iParadigms, LLC, 562 F.3d 630 (4th Cir. 2009) (hereafter:
iParadigms). &+ ¥ K ¥4 3307548 JE X A X -

251 ASTM 11, 896 F.3d at 450.
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FoHEM THAIAEEZEE ) EAETEMPRPRO » EH
P86 2 R I S A AN A LR > BN EEER? - 5=
HEG THHZESE ) > AES —HER TR - hERES
A2 BT R 2 H Y - PROZE T 58 % Y B2 B 3% 55 ROl A 28 /2 w0 71
2% - BEIUTHE MR TR R REER T REE R E, - &
TER B B4R —F AR APROZ AT By R P S 1 - HE T ELBEHE
BrlR &2 A IS IEE - MERAEEIUHE G N e 2 BB E
BAAERBL > BHETTRTELEZ AR GAMEERE > 5
Y (i Pl T 2% -

(2)%EHE
Cambridge University Press v. AlbertZE & 25 A1 5 &8 K 2 H Al
- FRREH Rty BSagetifii/AE], (P N HIRIE) » WINE
A INIERE: (GSU) RESFHE R & 5% 0 iRt B R B0RE = B9 B
{LEIS R E N ER A P EHE A - REEFEEESTR
2 M0 T E BT FIE GSURR At 2 48 A 48 #5218 HL B2 A 217 Ry
HA3MER TG o T GSURI LA B F7E R fisa -

— 3 Z Mt AR 2 oy i U7 FUS R o BR R A DU IE F AR Y S AR AT
Fo X — 5y > Wibh TS BMF25% 2 FEE?C - R F 2 ERIBAE T
— R F SRR R IR L DU ER N FUB R AR A o3 i LG A R

ll ‘brt

252 14, at 451-52.

253 14, at 452.

254 American Society for Testing and Materials v. Public.Resource.Org, 82 F.4th 1262,
1271-72 (D.C. Cir. 2023).

255 Cambridge Univ. Press v. Becker (Cambridge 1), 863 F.Supp.2d 1190, 1363-64
(N.D. Ga. 2012).

256 Cambridge Univ. Press v. Patton (Cambridge 1), 769 F.3d 1232, 1251 (11th Cir.
2014).
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HARBMSHERNBERZS T EHNEES - IR LyEk 2 &
BEER AT > RIS —IHE M T FIAT A2 HRVEMEE , - GSURY
FIFAT R AR RCE(L20 - SRR GSURIRE R 2 BB RS R B2 >
HEVF AR & Mt 2 2 1F - HHBEARERERE 2 A HA %
PRI L 8 8 ECR AT R BB - (DA IR SR - IR
e THEAMAEEEZEE ) EIVEARE R — R AR N E— RS UE I
—RAEAFREEEA SEHE G TR EEE ) 0 EINE
BeIRBUT — AR T B 2 e E T Ry a H R A
A28 FIUEEME TR AT RHEEEEEETSEEZRE, L
TRAEBERIEE Ry —F AR Z B A ERS - R4S A 1T R A31{E
AL A AR B BTk A 2 T 55 > BRI Z FI IR & A A
A& T -

(w0 Z A& 1E
Bl EEEE > EKOES > SNIRELL T REEE L R

B> B A FEE ST Z AT R S B AR AL HE - 5 AR
"R EE ) RHEE SRR AIRES HEGR TS

257 Id. at 1260, 1283. 377 kB 484 T4 F » 222 4 b3 1EAH] F 475 & ¥ &
WAL R A 2 R A R RA SRR 47 5 A AR < Ld.
at 1251.

258 14. at 1262-33.

259 14. at 1267.

260 14, at 1267. £ % HAACH T TR QIR 5B IR b o R E BB
A RRAEE A TSR B AR RS T 2R EETANEE
HRAZ K5 o Id. at 1270.

261 14, at 1271, Moo ik Ve e 9 HHARAB 5 4R 0L 60 R R 47 5 34T I AT - 2 R ATA
RAEFGB T E  QEHH AR E LSRR EEGZS  ARFH JEE
B A Z LB 2 K E B R G8@E » AGAEABRMEGRE - Id at 1275.

262 14, at 1251, 1278.
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J& = ERIEEE > IR FIH R E (FHE AN & (F A Z sa B IR
% Ry B (F on - SUHYEE = AR M 2 B B B H B 1R A LR EA A
RIEEIEREAN - &N BUES > MATEHFEEETSZ2E
AEGERE GBS BIFEREZEFZ T IRETS ) 2O0HE - 5k
HUMC - 2L BRI TR EIE ) 2T R S RER L S E(H
M S—BE T2 TER ) BRI e -

LARKERBEZFRFE B
(HFEECESCE

ERF B EE — _F KA fE 20064 72 Bill Graham Archives v.
Dorling Kindersley, Ltd.Z& 51253 » 575 SR P 1] FH 4 B s 0E, & Vg S
IEREEE S R R 2 R T%I?FA@TTFH o AARZET - i E5EDK
5’52003EEEHH}§~${ZEFMJCHEF? HEBE SRR R
(Grateful Dead ) [E(FE » HPHEE J?iBGA m%ﬁﬁ%VH@ZtEF
e EE > ZEREER A 48 Grateful Dead i IS & /&7 Bl
F9ZE | » DKRASEEIVIZ N 28 > WGk DU REEIE & 2 /-482% - v &
HEHE—HE G20t EERAREER R 2 g - 58 /DK
T B R EE Y /48 Grateful Dead S0 =B SCE 2 A T By » B
REFGzREBNWEAE(LMEZ &R - RaaZ A BT R Eii
FEBUE E ; DKZF I H #YRIIAE S0 #% 8158 B Grateful Dead g &
1517265

263 Bill Graham Archives v. Dorling Kindersley Ltd., 448 F.3d 605 (2d Cir. 2006).

264 14, at 607.

265 14 at 609. iEEE4% B v ds T % JLi" k3% 5 B4 = Elvis Presley Enters., Inc. v.
Passport Video%k : EALE B W E R LA 4M» " T, (Elvis) 9% A
AENBLEBELABRZ T ZHFSSILEZ 24 - 26 B P E48 - 3R
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FoOHEGHESAEN  BEREECEENZAA T A E
FE20 . A =T > DK GLAEE Z I - B Ry — 0 E
{EMEEAY > BB S B A 2 - RS DUIHEE (T - DKHYERC P {#
HIBGARYIR & & (FI R EBCAH BIgH 2 £ 545 - HHHIDKE
A BGAZ R ZHEE R B % - BCGAERHAXIET 52 FHRK - ARED
{15 AR FEAT By AL M T A5 30 H 2 48 2 -

Q) HE

ZKNuiiez v. Caribbean International News Corp.ZE L F i & F &
EIFHYE RSO NERN EE TR AT EA R - TSR
A RT3 2 B S R Bk /N TR AR I8 2 i M 208 - SRR
F—REFTVERR R > RmEEFARZRAENEAERSRE
B MHEF A Z R 2 B EEHINEE?® - Jkkrag - "2

P imse (P bR E ) — MIFRZMEEE AT RER
ZHEEME, — AR GEER B0 - SRR 5
“HEAE TN AR EREEEFERES AR  EREREENIE
RyE iR AINaez AR A\ 2 B RECEA TR Z > e AEEIRRE TAS
ERER R Wt Em S » AR Y "M, 28 E > §
R R &SI SRR KR EERE - ¥ ZHE G RSRE

A AR TR AF L% MR TR EHRE N S
Bl Z M EMRGEARAE > # M 1 B424b - Elvis Presley Enters., Inc. v. Passport Video,
349 F.3d 622, 628-29 (9th Cir. 2003).

266 Bill Graham Archives, 448 F.3d at 612.

267 14, at 614-15.

268 Nufiez v. Caribbean Int’l News Corp., 235 F.3d 18, 21 (1st Cir. 2000).

269 14 at 22.

270 «t is this transformation of the works into news--and not the mere newsworthiness

of the works themselves--that weighs in favor of fair use.” Id. at 23 (emphasis

added) (citations omitted).
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FIRFIF A 55 =B R MR 2272 - MRAR S WUIEZ M > JEBE R
BEBBRSHEGHREES "THEZRHEH ) ( 111ustrat1ng
controversy ) Y% Tﬁ?%JEXﬁfﬁ’\Km WETERR 2T RhEE
WIS Z s E I 2 RoK - BB UHEE A MRAA A -

{HE20124EYMonge v. Maya Magazines, Inc.ZZ 1273 » ZEEFHFD
K FIEARAINEE T " HWAIHEE A 2R B
17 R 2 EAEME?™ o JE XIRHAT R IERE Rk & B FH B > 4% %5 Maya
Magazineskiif > 828 H B A 81 F) 5 FNoelia Lorenzo Monge#&
B R - KYE FEE A ERVE LR AR - HER T8
ZHWHIERR L EE L 2R HECHE THamzEais
HREH —E RIEEZRHNER - B EHEEEZWEEE
Y35 827 e MESE TLKE Bkl TR/ FoR - AN TAREEN
A G Wi — 2 Allis o B 1T & 2 A 2 5E H27% %))  Maya

ZRIAT Rl R I R IR R AR o ) fhAh o RZEEL R — K
A FERERE 2 NafiezZE INA AT & Jll - ZENufiezZE o 2 R &K E XY B
RHEANEARG Z PRI H 2 WA ZE 2 Maya s # 25 s Hi
RNUAFIE A FREELAVIR R Fyh 2 -

211 14, at 23-24.

272 14. at 24.
273 Monge v. Maya Magazines, Inc., 688 F.3d 1164 (9th Cir. 2012).
274 sz % > Maya Magazines 2 — A A 238 TVNotasty B Jiik - M £ $ 545 2

— M3 — 1k % R & ¥ 4% F FNoelia Lorenzo Monge b % 4542 69 BB K >
TVNotas A3 M 69 BB K B EMonge L H B e AFL B LEI500 FEE - Id at
1173-76.

275 Id. at 1175.
278 14 at 1176.
217 “Maya left the inherent character of the images unchanged.” Id.
278 14, at 1175.
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RERNE ZHEZ G Z oM HER R > HNZEFEERR Z
W AR FZeEE e AN BB TR BRI REcsk 2 > B IR
W WERBINARE - B ERA (SR EKEAE - |
I BRI FI i = AR 8 AE Harper & Row 28 1 3R i A1) FH & 1F R A B
BEZMEER "HEEZR )  EHESE > EZHIEHAMRIE
280 o NS S TETRM o Wit 2 F s R AR TR E 2 - RN AR
PUSEf: > BEZRFT AR FEH N ERIRR REHE 2 B > B AFREK
RAGH  SEEHARZLARAY - L8 K& ®EE CHI R
F o SR BRTIS 2 FAT RE BB S AKE T - 2
&~ HRMEfE T 0 A HIE R A9RER] o [RBE - 8RN IREFTA
SN DI E SR E  AEARHEERR A ARERE(FEET
BETBERTES 2SN T " Sony#eE | BIHE & THEHE2 .

2.9 JA iy

PRo= B 2R A B RA R o fak " B ATERTERE T EA LM E Sy
S KALEEEE 5 By CariouZE /I » B H0M EIRER IRt "
P ) LR S (E R 21T R T i S B E I o0 AT -

(OAFEHEB

fESeltzer v. Green Day—%2¥ » S F3fEky WIBIET B
Monge 21 B 81 B I Bl 9.2 R R 1 ST L MR - At

279 14 at 1169.

280 14 at 1177-78.

281 1d. at 1179-80.

282 14 at 1183.

283 Cariou, 714 F.3d at 694.

284 Seltzer v. Green Day, Inc., 725 F.3d 1170 (9th Cir. 2013).
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Roger Staub f3#% 544 Green Daysi i HIEG e » HERH T IEEH
PR Bl 52 Seltzer FA 2003 (Y BIME [ Scream Icon | {F SR 52
Staum gk LA Scream Icon———R G FEARMEATHENE - T 5 2R 0BG
—WETEANGHE > N ERSECEBN—EACTFRE HE
TEFA R T East Jesus Nowhere | (58 H1 i 4 Y R AR —HY R BCR
0 DURCLUS I By 44 2 AR 1 5% 17280 o [RBy Staub il F Scream Icons:
RSE i E > B Seltzer 8| {E Scream Iconfy R ZE R E » FLELL T ¥
1y Bl ~ SERL -~ 2 R RIS T Scream Tcon®® > G5 1 3R
SEBE E Bk B 25 Green Day¥fScream IconflIF| F1T B fF &b > 52
14288 o JASE W > AW R Scream Icon{k B BIVENE 2 AE &L - &
BEE S 2 iR > (AR B R T HEE(LEZFH B » REH
{EESTINA RN R 25289 - FfERY > N =T > &% Green Dayid
18 B A2 0y B Scream  Teonl NZS » 55 = IEE (Gl A R
W5 20N 1% > NPT > SeltzersRAEBIHIEL © INRAEBHE
BESEER 2 RS SUhAE R gE2 -

) BRAE M

MR AR T ER | 25X E3FARE » Easterbrook
EE 201444 Kienitz v. Sconnie NationZZ 1 5 44 ES Fr—%% L Sconnie
Nation” FIl 17 s A #EA LM 2 22 7E - (B 4EFRA P 4] 2 Hpk 17 &3

285 14 at 1174.

286 1d.

287 Id. at 1177.

288 14 at 1178.

289 1d.

290 14 at 1178-79.

20 14 at 1179, $eRA HAGEE G 4545 B 48 A iBScream Icon » {2Seltzer k&
P4 LA B R ey
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{5 FE A 05292 o K 28 [ 45 Klienitz y 35 B gl 30 B = N 28 3t 8 v Y 7 =
Paul SoglinfffAfEH—iRIEF » ##5Sconnie NationfZ[fr%E 512 T
DUE#AE (posterized ) - & LLBR&HAYE L CugE#RET > A6 - Sorry
for Party#%({E KT - EIELAR TN 2% - Easterbrook;Z B 5a g (L 14:
BEMRARNEEBEERELF 107G TR 2 AESR 25 > A58 FE 5
55 KR E BRARE i CariouZE fEHE A b 4 T 22 38 P AR F 854l > =029 -

H5[HPosner AEETyE P AT Y T HRitEER R MtEE
B AEERGERE AT > HE TSR O & B R R i (R
BEARY > HIFE & Kienitzth K2 HE A BB Z 85 E EREM R A
yEtEs > SRe S 2 FIRT B LR EENERE® - RE
PUIE {4} > EasterbrookiA B 1R P4 @ H At T © 55— THE(: >
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298 Cariou, 714 F.3d at 707.

299 Andy Warhol Foundation for the Visual Arts, Inc. v. Goldsmith, 11 F.4th 26, 38-39
(2d. Cir. 2021).

“the judge must examine whether the secondary work’s use of its source material is
in service of a ‘fundamentally different and new’ artistic purpose and character, such

that the secondary work stands apart from the ‘raw material’ used to create it.”
AWEF, 11 F.4th at 42.
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301 1d.
302 74, at 49-50.
303 74. at 50.
304 Kelly v. Arriba Soft Corp., 336 F.3d 811, 815 (9th Cir. 2003).
%05 perfect 10, Inc. v. Amazon.com, Inc., 508 F.3d 1146, 1165 (9th Cir. 2007).
306
Id.
307 A.V. ex rel. Vanderhye v. iParadigms, LLC, 562 F.3d 630 (4th Cir. 2009).
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308 1d. at 638.

309 Authors Guild, Inc. v. HathiTrust, 755 F.3d 87, 97 (2d Cir. 2014); Authors Guild v.
Google, Inc., 804 F.3d 202 (2d Cir. 2015).

310 “that the creation of a full-text searchable database is a quintessentially
transformative use...as the result of a word search is different in purpose, character,
expression, meaning, and message from the page (and the book) from which it is
drawn.” Google Books, 804 F.3d at 217 (citing HathiTrust, 755 F.3d at 97).

31" White v. West Publ’g Corp., 29 F.Supp.3d 396 (2014).

312 14, at 399.

313 14. (citing Campbell, 510 U.S. at 579.)
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315 Associated Press v. Meltwater U.S. Holdings, Inc., 931 F.Supp.2d 537, 543

(S.D.N.Y. 2013).

“use of an algorithm to crawl over and scrape content from the Internet is surely not

enough to qualify as a search engine engaged in transformative work.” Id. at 555.

317 1d. at 554 & . 13.

318 Jd. at 557.

319 Fox News Network, LLC v. TVEyes, Inc., 883 F.3d 169 (2d Cir. 2018) (hereafter
TVEyes).

316
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Returning to the Fair Use Scene:
Deconstructing the Impact of the US Supreme
Court’s “Customized” Fair Use Analysis on a

Case-by-Case Basis

Hsin-Lan Hu®

Abstract

The U.S. Supreme Court issued the Google v. Oracle decision in
2021, and ruled on Andy Warhol Foundation for Visual Arts, Inc. v.
Goldsmith  (hereafter: AWF) in May of 2023. The impact of these two
cases 18 far-reaching. 'However, the' types ‘of works'involved in the two
cases of Google and AWF belong to the two extremes of the spectrum of
copyright laws: one is computer program works that are functional in
nature; the other is an artistic work that requires a high level of creative
expression of the human spirit, can the four criteria of copyright fair use
doctrine be applied in no difference?

As the ultimate arbiter of the judicial system, the U.S. Supreme
Court makes or adopts the “rule of law” in its judgment that is binding on
all lower courts. However, under the condition that the lower courts
“freely apply case by case”, the completely opposite result of lower
courts’ decisions could be occurred. The research purpose of this article

is to reorganize the impact of the rule of law, which made or adopted by

Professor, College of Law, Tunghai University; S.J.D. Tulan Law School.
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the U.S. Supreme Court in Sony, Harper & Row, Campbell, Google, and
the pending case AWF, under the fair use analysis in response to the
particularity of the facts of the case, on subsequent and lower courts.
Based on the case law researches that the author has explored in the
past 20 years, the main object of this article to categorized the spectrum
of fair use cases, namely, in the one end are the essentially functional
works such as computer program works, useful article, etc. to the other
end which are the highly creative artistic creations, appropriation art,
parody, satirical remarks, etc. This article attempt to identify between the
“high-water mark” application model in which the rule of law being over-
extended by subsequent courts, and the model that is distinguished as
“difficult to apply”, and the weightings of each fair use element in each
category, try -tojclarify; whether; there:should, bep different- weight
combinations for different utilization methods of different categories, in
order to obtain the optimal balance model in applying the four elements

of fair use.

KEYWORDS: Fair Use Doctrine, Rule of Law, Empirical Research,
Computer Program, Appropriation Art



