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Protection of Plant Varieties and Infringement
Assessment: Lessons from Japan’s Amended Plant
Variety Protection and Seed Act Regulations and
Policy Considerations

Hsiao-Fen Hsu’

Abstract

Taiwan’s Plant Variety and Plant Seed Act, which underwent
substantial amendments in 2004, has not been comprehensively reviewed
for two decades. The most recent amendment in 2023 merely introduced
provisions prohibiting import and export, established criminal liability,
and increased penalties for restricted import and export activities. While
these changes aim to prevent the illegal outflow of superior varieties or
their re-importation, which could compromise Taiwan’s agricultural
economic security and national interests, they fall short of implementing

comprehensive protective measures and policies.

In recent years, Taiwan has witnessed an increase in plant variety
rights cases, highlighting several critical issues including evidence
preservation, variety identification, and infringement determination.
These cases have exposed the inadequacies in Taiwan’s current plant

variety protection system and potential inconsistencies with the patent-

Docteur en droit, Université de Strasbourg (France); Professor, National Cheng-
Kung University Departement of Law.
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centric approach traditionally adopted in intellectual property law.

This paper examines Japan’s recently amended Plant Variety
Protection and Seed Act, analyzing its background, policy considerations,
and key modifications. Particular attention is given to significant
provisions concerning plant variety rights infringement litigation.
Furthermore, this study explores the heated debate in Japan between the
‘characteristic description-based approach’ and the ‘physical comparison
approach’—a fundamental discussion about whether infringement
determinations should be based on DUS (Distinctness, Uniformity, and
Stability) characteristic descriptions in variety registration documentation
approved by competent authorities or on examination of existing living

plant specimens.

Drawing from Japan’s regulatory experience and considering
Taiwan’s current challenges, this paper provides a comprehensive
analysis to inform future legislative initiatives. The findings suggest the
necessity for a more holistic approach to plant variety protection, one that
addresses both procedural and substantive aspects of variety rights
enforcement while maintaining consistency with broader intellectual

property principles.

KEYWORDS: Plant Varieties Protection, Japan Seedlings Act,
Infringement Determination, Evidence Preservation,
Agricultural Policy



