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DATA AND COMPETITION POLICY 2-4 (2017).

2 DIGITAL COMPETITION EXPERT PANEL, UNLOCKING DIGITAL COMPETITION: REPORT
OF THE DIGITAL COMPETITION EXPERT PANEL 6-7 (2019).

3 1d, at 19; Filippo Lancieri & Patricia Morita Sakowski, Competition in Digital

. Markets: A Review of Expert Reports, 26 STAN. J.L. Bus. & FIN. 65, 93 (2020).

DIGITAL COMPETITION EXPERT PANEL, supra note 2, at 42-45.
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Fiona Scott Morton, Julia Cage, Joshua Gans, Ellen Goodman, Brian Knight, Andrea
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Prat & Jamie Morgenstern, Market Structure and Antitrust Subcommittee Report, in
STIGLER COMMITTEE ON DIGITAL PLATFORMS FINAL REPORT 23, 34-37, 57 (Luigi
Zingales et al., eds., 2022).

Committee on the Judiciary, Investigation of Competition in Digital Markets:
Majority Staff Report and Recommendations (2020), U.S. Congress House of
Representatives, 37, https://perma.cc/L63X-LWKF (last visited July 20, 2022),
DIGITAL COMPETITION EXPERT PANEL, supra note 2, at 38, 56.

Victoria Daskalova, Consumer Welfare in EU Competition Law: What Is It (Not)
About?, 11(1) COMPETITION L. REv. 131, 134-36 (2015).
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VIRTUAL COMPETITION: CHALLENGES IN COMPETITION LAW REGARDING ONLINE
PLATFORMS 8-9 (2019), University of Lund, Department of Law Faculty of Law,
https://lup.lub.lu.se/luur/download?func=downloadFile&recordO1d=8997593 &file
0OId=8997594 (last visited Aug. 3, 2022); Francisc loanid Toma, The Challenges of
Digital Markets for EU Competition Law: The Case of Android (December 24, 2017).
https://sstn.com/abstract=3092823.

Competition Policy: The challenge of digital markets (2015), Monopolkommission,
SPECIAL REPORT NO. 68, para. 46, https://www.monopolkommission.de/images/
PDF/SG/s68_fulltext_eng.pdf (last visited Jun. 15, 2022).

DiGITAL COMPETITION EXPERT PANEL, supra note 2, at 37.

Morton et al., supra note 19, at 34-35.
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6 ALESSANDRO ACQUISTI, THE ECONOMICS OF PERSONAL DATA AND THE ECONOMICS
OF PRIVACY 18 (2010).
Daniel Mandrescu, The SSNIP Test and Zero-Pricing Strategies: Considerations for
Online Platforms, 2(4) EUR. COMPET. LAW REV. 244, 253 (2018); OECD, The Role
and Measurement of Quality in Competition Analysis, 8-9, 14-15, Oct. 28, 2013,
http://www.oecd.org/competition/Quality-in-competition-analysis-2013.pdf (last visited
Mar. 29, 2022).

27
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28 The World Bank, Approach to market definition in a digital platform environment,

Aug. 26, 2020, https://digitalregulation.org/approach-to-market-definition-in-a-digital-
platform-environment/ (last visited July 5, 2022); CREMER ET AL., supra note 1, at
45.

29 OECD, Network Effects and Efficiencies in Multisided Markets, Hearing on Re-
thinking the use of traditional antitrust enforcement tools in multi-sided markets —
Note by H. Shelanski, S. Knox & A. Dhilla, DAF/COMP/WD(2017)40/FINAL, 9-
11, https://one.oecd.org/document/DAF/COMP/WD(2017)40/FINAL/en/pdf (last
visited July 11, 2022).
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30 A new competition framework for the digital economy, Federal Ministry for

Economic Affairs and Energy, 13-14, https://www.bmwi.de/Redaktion/EN/
Publikationen/Wirtschaft/a-new-competition-framework-for-the-digital-economy.pdf?
_blob=publicationFile&v=3 (last visited July 17, 2022).

3 Morton et al., supra note 19, at 37.

32
33

Federal Ministry for Economic Affairs and Energy, supra note 30.
VIOLA, supra note 22, at 8; DIGITAL COMPETITION EXPERT PANEL, supra note 2, at
38-39.
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34 Rupprecht Podszun & Stephan Kreifels, Digital Platforms and Competition Law,

5(1) EuCML. 33, 37 (2016).
DIGITAL COMPETITION EXPERT PANEL, supra note 2, at 36.
1d. Federal Ministry for Economic Affairs and Energy, supra note 30, at 15-16.

35
36
37

Competition policy: The challenge of digital markets, supra note 23, para. 37.
38

VIOLA, supra note 22, at 9-10.
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39
40

MAGDALENA RIETZLER, THE PROPOSED DIGITAL MARKETS ACT 18-19 (2021).
Google Inc. and Alphabet, Inc. v. European Commission, Case T-612/17 (Nov. 10,
2021).

Google Inc. and Alphabet, Inc. v. European Commission, Case T-604/18 (Sep. 14,
2022).

CREMER ET AL., supra note 1, at 58; DIGITAL COMPETITION EXPERT PANEL, supra
note 2, at 41-42.

41
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45
46

Lancieri & Sakowski, supra note 3, at 79-80.
Morton et al., supra note 19, at 34-37, 57.
Lancieri & Sakowski, supra note 3, at 96-97.
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47 14, at 89.

® 1d.at90.
Online Platforms and Digital Advertising Market: Final Report (2020), Competition
and Markets Authority, 102, https://assets.publishing.service.gov.uk/media/5fa5576
681a8f5788db46efc/Final_report Digital ALT TEXT.pdf (last visited July 27, 2022);
Digital Platforms Inquiry — Final Report (2019), Australian Competition and
Consumer Commission, 10, https://www.accc.gov.au/system/files/Digital%20platfor
ms%20inquiry%20-%20final%20report.pdf (last visited July 21, 2022).
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%0 Alessandro Acquisti, Laura Brandimarte & George Loewenstein, Privacy and

Human Behavior in the Age of Information, 347 SCIENCE 509, 513 (2015); CREMER
ET AL., supra note 1, at 79.

> Sebastian Benthall, Filippo Maria Lancieri, Jamie Luguri & Mark Verstraete,
Privacy and Data Protection Subcommittee, in STIGLER COMMITTEE ON DIGITAL

PLATFORMS FINAL REPORT 206, 216-17 (Luigi Zingales et al., eds., 2019).
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52 CREMER ET AL., supra note 1, at 99-100.

%3 See Article 3(2) of Digital Market Act.
o4 See Article 3(6) of Digital Market Act.
% Explanatory Memoranda of Digital Market Act, para. 2.

% Art 3(3) Consolidated Version of the Treaty on European Union [2016] OJ C

202/13.
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ARIEL EZRACHI, EU COMPETITION LAW GOALS AND THE DIGITAL ECONOMY &
(2018).

Art 7 Consolidated version of the Treaty on the Functioning of the European Union
[2016] OJ C 202/47.

Case C-501/06 P GlaxoSmithKline Services Unlimited v Commission and Others
[2009] ECR 1-9291, para. 63. See also Case C-8/08 T-Mobile Netherlands and
Others [2009] ECR 1-4529, paras. 31, 36, 38-39; Council Regulation (EC) 1/2003 on
the Implementation of the Rules on Competition Laid Down in Articles 81 and 82 of
the Treaty [2003] OJ L1/1, Recital 9.

European Commission, ‘Guidelines on the Application of Article 81(3) of the
Treaty’ [2004] OJ C101/97, para. 13.

RIETZLER, supra note 39, at 11.
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62
EMILY ANDERSEN, THE ROLE OF CONSUMER WELFARE IN EU COMPETITION POLICY:

How UNDERSTANDING THE PRIORITY CONFERRED UPON COMPETITION POLICY
OBJECTIVES MAY SHED LIGHT ON MODERN DAY INCONSISTENCIES 85 (2020),
University of Lund, Department of Law Faculty of Law, https:/lup.lub.lu.se/luur/
download?func=downloadFile&recordOId=9030958&fileO1d=9030960 (last visited
Aug. 3, 2022).

EZRACHI, supra note 57, at 5; Gregory J. Werden, Consumer Welfare and
Competition Policy, in COMPETITION POLICY AND THE ECONOMIC APPROACH, 1, 13
(Josef Drexl, Wolfgang Kerber & Rupprecht Podszun eds., 2011).

EZRACHL, supra note 57, at 5-6.

Daskalova, supra note 21, at 133, 139.
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66 Joined Cases T-213/01 and T-214/01 Osterreichische Postsparkasse and Bank fiir

Arbeit und Wirtschaft v Commission [2006] ECR 11-1601, para. 115; EZRACHI, supra
note 57, at 5.

EZRACHI, supra note 57, at 6-7.

Reticle 54 of Digital Market Act.
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69 Case 6-72 Europemballage Corporation and Continental Can Company Inc. v

Commission [1973] ECR-215, para. 26; Case C-95/04 British Airways Plc v
Commission Court of Justice, [2007] ECR 1-2331, para. 106; Case T-340/03 France
Telecom SA v Commission [2007] ECR 1I-107, para. 266; TeliaSonera (n 20) para.
24; Joined Cases C-468 to 478/06 Sot. Lélos kai Sia and Others [2008] ECR 17139,
para. 68; and Case C-280/08 P Deutsche Telekom v Commission [2010] ECR I-
9555, para. 176.

Case C-8/08 T-Mobile Netherlands and Others [2009] ECR 1-4529, para. 38.

Case C-8/08 Opinion of AG Kokott, paras. 58, 71.

Case C-501/06 P GlaxoSmithKline Services Unlimited v Commission and Others
[2009] ECR 1-9291, para. 6.

EZRACHI, supra note 57, at 8.
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I Reticle 37 of Digital Market Act.
75

Recital 52, 55 of Digital Market Act.
& Neelie Kroes, European Competition Policy — Delivering Better Markets and Better

Choices (2005), Speech delivered at the European Consumer and Competition Day,
Mar. 30, 2018, https://goo.gl/3Fn750 (last visited July 22, 2022).
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& Philip Lowe, Preserving and Promoting Competition: A European Response (2006),

Speech delivered at the St Gallen Competition Law Forum, May 11, 2006,
https://ec.europa.eu/competition/publications/cpn/2006_2_1.pdf (last visited July 22,
2022).

EZRACHI, supra note 57, at 11-12.

Recital 23 of Digital Market Act.
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80 Konstantinos Stylianou & Marios lacovides, The Goals of EU Competition Law: A

Comprehensive Empirical Investigation, 42 LEGAL STUDIES 620, 632-33, https://
ssrn.com/abstract=4060346 (last visited Jun. 26, 2022).

81 Manuel Wérsdorfer, Individual versus Regulatory Ethics: An Economic-Ethical and
Theoretical-Historical Analysis of German Neoliberalism, 3(4) OECONOMIA 523,
523-57 (2013).

2 Brgo pEALERE AT 25 $50 0 26518 0 17 (2018%) -
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83 Frédéric Marty, Is Consumer Welfare Obsolete? A European Union Competition

Perspective, 24(47) PROLEGOMENOS 55, 58-59 (2021).
84 Manuel Woérsdorfer, Ordoliberalism 2.0: Towards a New Regulatory Policy for the

Digital Age, 19(1) PHIL. MGMT. 191, 201 (2020).
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86 Isabel Oakes & Anselm Kiisters, Lessons from the Past? How Ordoliberal

Competition Theory Can Address Market Power in the Digital Age, ProMarket
Stigler Center, https://www.promarket.org/2021/11/14/ordoliberal-lessons-competition-

tech-platforms-antitrust-germany/ (last visited Jun. 21, 2022).
87 Worsdorfer, supra note 84, at 201-03.
8 Stylianou & lacovides, supra note 80, at 633.
89 Explanatory Memoranda of Digital Market Act, para. 1.
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91

Recital 12 of Digital Market Act.

BT R AR R LR L e L A S
224148 > 7 181-182 (2014F ) -

Marty, supra note 83, at 59; Luigi Zingales, Towards a Political Theory of the Firm,
31(3) J. ECON. PERSPECT. 11, 11-115 (2013).
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Digital Market Competition Policy and
Economic Order: Reflections on
EU Digital Market Law

Ming Chen’

Abstract

The Fair Trade Commission (FTC) of Taiwan has released its draft
of the White Paper on Competition Policy in the Digital Economy in
March 2022, to illustrate the present stage of FTC think digital economy
under the new competition. Meanwhile, the Digital Market Act (DMA),
proposed by the EU was approved by the European Council in July 2022
and is expected to come into force in the second quarter of 2023. There is
a clear difference between the two policies regarding the trend of control
measures and the position under market competition they should take.

In order to fully explore the policy orientation of EU digital market
competition above the digital market act, this article reviews the concept
and proposition of Ordoliberalism. And illustrates the discourse
framework of EU competition policy towards the pursuit of freedom of
market choice.

To the observation of the law system corresponding to Taiwan, this
article argues that article 10(3) of the Amendment of the Constitution, the

direction of small and medium-sized enterprise survival space should be
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as our competition policy compatible with market regulation means,

And competition law within the policy is still likely to handle
regulation, as a way to promote competition. As such context of policy
may start the legislative policy dialogue foundation for digital market

competition and control.

KEYWORDS: Competition Policy, Digital Market Competition, Digital
Market Act, Ordoliberalism, Economic Order



