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Abstract

Price maintenance theory is a branch of the fraud on the market
theory as well as the underlying case theory adopted by the plaintiff
in Goldman Sachs Group, Inc. v. Arkansas Teacher Retirement
System opinion by the US Supreme Court in 2021. The development
of the price maintenance theory reflects the current status of the fraud
on the market theory, which this article believes would enhance the
corresponding development of the fraud on the market theory in
Taiwan. Thus, this article introduces the idea of the price maintenance
theory and the hurdle it creates in combination with Amgen and
Halliburton II and then gets into Goldman Sachs. Based on the above,
this article further reviews the relevant court rulings in Taiwan in the

context of the price maintenance theory.

Keywords : fraud on the market theory, price maintenance theory,
securities fraud, price impact
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" Dura Pharmaceuticals, Inc. v. Broudo, 544 U.S. 336, 341 (2005). # =2 7™ g
Tz gpat ) b dat TR eat ) B TRE o 0 h R
List v. Fashion Park, Inc., 340 F.2d 457, 462 (2d Cir. 1965).
Basic, Inc. v. Levinson, 485 U.S. 224, 248 n.27 (1988).

10

Halliburton Co. v. Erica P. John Fund, 573 U.S. 258 (2014) (“Halliburton II”).

Id. at 271 (citing Basic, 485 U.S. at 246-47 n.24). 358 32 e+ 3 &
CES R R FlgE A A BT Ry Eﬁr\ﬂ‘vﬁ?’ %A e o £
Bt Lonkd B g TiEFARAEF RO P Z AR R V698

2020 9P > F63-80; % #357 » }xd”?gﬁbﬂ‘%@]/\ AR K
A HE =% 71628 5 202069 > E27-33 -

11



178 L FHE 5428 2021F 12 )

B g < BLAE > M R — S S o B FE ERT 5 B G R B R
i}j,;}j.12 .

FERE L TR 5 B 1%%1%1‘%@1 Rtk AR R ERE
W I R R WO T A S o T RS 4 5 1 I HE 42
B B R ER N E R A BT #H S 6 o RIE S ERER
EBRNAFHEZN - RMEEFTFREERET - B AR ERE
FrEfam e R XX N RB R T - FoJie I Dlam sg (B AR @ B (£ DU

FIFEE T 5 £ 5 -

TN MR RS

B s 2 N EH A » GRS R R G
A > AN DERTHHEITE R BIR - BEARER M A AR E AN 05
HEHEIEF » RE AT SRR -

EAR AR B R — RS B R IE ZO— OFBRH S T L3
SEWEH Schleicherffi& R » B HEE I E R T IR AE Basicth « £
ZZh > Basic/N H A E WA E 0 M EH — JL s 4 #E 81 Combustion
Engineering/A 5] 2 X afam & 0f 2 ol gEtE > HE— L EANFEE—LE
JUER > BasicAHE Y = RAFEERAFHAELM A S HEEH 2 HE
HN—I1E ) FE+ 2 H+JLH A %5 BB Combustion Engineering/ &)

Halliburtin I, 573 U.S. at 278, 283.

Hillary A. Sale & Robert B. Thompson, Market Intermediation, Publicness, and
Securities Class Actions, 93 WASH. U. L. REV. 487, 524-25 (2015).

Pirnik v. Fiat Chrysler Automobiles, N.V., 327 F.R.D. 38, 45 (S.D.N.Y. 2018);
In re Vivendi Universal, S.A. Securities Litigation, 765 F. Supp. 2d 512, 561
(S.D.N.Y. 2011) (“Vivendi I"’).

Matthew L. Mustokoff & Margaret E. Mazzeo, Loss Causation on Trial in Rule
10b-5 Litigation a Decade after Dura, 70 RUTGERS U. L. REv. 175, 181-82
(2017).
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Basic, 485 U.S. at 243.

Jill E. Fisch, The Future of Price Distortion in Federal Securities Fraud
Litigation, 10 DUKE J. CONST. L. & PUB. POL’Y 87, 93 (2015).

Schleicher v. Wendt, 618 F.3d 679, 683 (7th Cir. 2010).

Id. at 683-84.

Glickenhaus & Co. v. Household International, Inc., 787 F.3d 408, 418-19 (7th
Cir. 2015).
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21 FindWhat Investor Group v. FindWhat.com, 658 F.3d 1282, 1314-15 (11th Cir.

2011).

Local 703, I.B. of T. Grocery & Food Employees Welfare Fund v. Regions Fin.
Corp., 762 F.3d 1248, 1259 (11th Cir. 2014).

Roger B. Greenberg & Zach Wolfe, Halliburton II: Supreme Court Clarifies
Longstanding Securities Fraud Class Certification Issue, 46 TEX.J. BUS. L. 17,
31-32 (2014); Marc 1. Gross, The Road Map for Class Certification Post-
Halliburton II, 46 Loy. U. CHI. L.J. 485, 493-94 (2015).

In re Vivendi, S.A. Sec. Litig., 838 F.3d 223, 241 (2d Cir. 2016) (“Vivendi I1”).
Id. at257.
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2 14 at258

29 See, e.g., Waggoner v. Barclays PLC, 875 F.3d 79, 104 (2d Cir. 2017).

30 Arkansas Teacher Retirement System v. Goldman Sachs Group, Inc., 955 F.3d
254, 265 (2d Cir. 2020) (“Goldman Sachs Circuit Opinion I1”). #*%&2_t3F %
TP BEF AR LR G TS HA o A i 2 BEFA T T BTS2 PN -

IBEW Local 98 Pension Fund v. Best Buy Co., Inc., 818 F.3d 775, 782-83 (8th
Cir. 2016).

31
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SERR 0 MR BERE R FEEMGHIOLE? - Fi#%%R®
ZERR SR R o FAERE L R e A B i — O — PU4E{E i Halliburton
% > 5 2 M 5 Bt S B R e R B S S T R > IR D
5 F A AR 2 e R RS R R S - B IR
%34 .

sERE Y ERERER AR EEEREES —
520 M ER AR EEE B INIEER - g H %R Halliburton
IERR 4 2 = O— /\ESL A 10 H RS PERR > 1 PO 7 S B 55
BHAS+— 2 EHERE ERER - HhiE AR
SR HUE RS G s 0 B w@&ﬁﬂﬁﬁizm*%’ﬂﬁﬁﬁﬁ
RIS E - B HS RS MGE RIS

B SR M 4 T 5 7 R B B A 15 DA R RS (T 28 0 (AR
EREE > AR BRI R T (TR E (L) 2 R ERIE S
W8+ SRS B Bk (E S 9 > AT AR - L EEERE RE
DAEE RS BB TR e > ML I L » S (B0 A o o o 2 75 B

Greenberg v. Crossroads Systems, Inc., 364 F.3d 657, 663 (5th Cir. 2004);
Oscar Private Equity Investments v. Allegiance Telecom, Inc., 487 F.3d 261,
265 (5th Cir. 2007).

Erica P. John Fund, Inc. v. Halliburton Co., 309 F.R.D. 251, 262 (N.D. Tex.
2015). E&fAtaufeizr FEA > mMA T Ie LrEBE T a kS R R

£ ﬁ‘ > See Nate Raymond, Halliburton Shareholder Class Action to Settle
for $100 Million (Dec. 23, 2016), available at https://www.reuters.com/article/

us-halliburton-lawsuit/halliburton-shareholder-class-action-to-settle-for-100-mill
ionidUSKBN14C2BD (last visited Jan. 3, 2021).

Note, Congress, the Supreme Court, and the Rise of Securities-Fraud Class
Actions, 132 HARV. L. REV. 1067, 1076 (2019).

Id. at 1077-78. B Aok & 2 b § w2 HiA® % » see Noah Weingarten,
Halliburton II at Four: Has It Changed the Outcome of Class Certification
Decisions?, 25 FORDHAM J. CORP. & FIN. L. 459, 480 (2020).

Weingarten, id. at 482.
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39
40

Goldman Sachs Circuit Opinion I, 955 F.3d at 265.
Weingarten, supra note 35, at 480.
HELT R~ B -

Halliburton II, 573 U.S. at 283.
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42
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Amgen Inc. v. Connecticut Retirement Plans & Trust Funds, 568 U.S. 455, 472-
73 (2013).

M 1d. at 467.

4 14 at 468.

48 14 at 459,
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T Halliburton II, 573 U.S. at 282-83.
48

Id. at 283.
9 Basic, 485 U.S. at 231-32.
%0 Erica P. John Fund, Inc. v. Halliburton Co., 563 U.S. 804, 814 (2011)
(“Halliburton I”).
Allen Ferrell & Andrew Roper, Price Impact, Materiality, and Halliburton II,
93 WASH. U. L. REV. 553, 559-60 (2015).

51
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52

Id. at 561.

% 14 at 562.

oy 3 R I B ¥ % Ir ANHalliburton 1¢ > ErE 2 R %\Eﬁ a 3F%@€’i-€§‘
ENREER CRFEPLS R AP GRS AR ARG P
#5 & B B35 1 2 pRoo See Weingarten, supra note 35, at 481.

22 KEVIN M. CLERMONT, PRINCIPLES OF CIVIL PROCEDURES 112 (2012).

Fleming James Jr., Burdens of Proof, 47 VA. L. REV. 51, 51 (1961).
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57
58
59
60
61
62

Id. at 53. 3~ B> — g P AL 2 BF YRR B o

CLERMONT, supra note 55, at 112.

James, supra note 56, at 55.

Id. at 57.

Id. at 58.
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