=

S
BaaJE L REHA
R - R
Constitutional Review of the Adultery:
Discussion of Judicial Yuan Interpretation

No. 791
ESZ 7'%‘ w7
Chih-Jen Hsueh
£ H
s HESS =~ BRI SRR TR B B
A BEAR EHE
— ~ 7R IR K ER B R A =~ BIRERSEA MRt
O EIEEM T
OFEEE M 2 BEIFELLARAEE
O F M — ~ AR 2 EEE RGN
- ER Ik 2= A LR Bl =~ R IR FEARER

DOI : 10.3966/168067192021120042001

FAEP H 12021840 7D 5 B E PP 12021 F112 5P

' I LR AR A TR L LSS S T
EUPDFESRALL L 2K EFPALAL BLT Lk

BIELABAASR 0 A BT 2 E ok NRERE e B A A 0 2

Woed & RBALF A A R

RRAFTAAFZFE L R B AT 225 R o



2 A E 54280 2021F 12F

Ot E EEREBZET R JL%%Z%&M%@
DﬁEI%KE%%M% s FERKE AL
C HEVIEE M Hi&ZEﬁﬂm
)ﬁ ERMIEREELEZIE OF B Z A H 2
& HHY CEREGHEMY
QAR E/RIER#E . &~ /NG e TR P ERE
H AV IE & PR 2 B2 B &SRO EZ FEH#
e FEEaTE %E
OIS Z T3] * R ST 5 A R R
OEFEREEE 2 EE OEFFEE A A EAZ
e (IED
@iz TREGNH Oz R Fr il 2 B H Y
T~ FERAEM = EIMTE G A Z E AR S

OFERINENE R 2 B # &
B




R dEk2 F2%8 3

i o

AR S E L R DR S = AR A R
M SN I ERA M E R R = S AR EE RN T A
LR BH - EEF AN TRETERL T LR S
BATHET) BB R - F 85T AL B LKHE — WRITSREL
Bl ATFRRICRRETEEID L @RER - — TR ARY
FE ST S F R 2R F— AFTR R RAE R
W ERF R L F A R - A SRR
FEBPERT » WB A FRAR R H R KK - SRR
AR S et SR A AR 0 T DUIER RO I
A L R A O R -

BREEET R0 L p A EFE R EMA S - RPR
FINEIPE TN RN RPN



4 A 2HE 54280 2021F 12 )

Abstract

Judicial Yuan Interpretation No. 791 (hereinafter, J. Y. I. No.
791) declares Article 239 of the Criminal Code (the crime of
adultery) has restrained the sexual autonomy, and violates
proportionality; the proviso of Article 239 also violates the protection
of equal rights. Therefore the aforementioned provisions are
unconstitutional. Taiwan has become one of the few countries in the
world which do not punish extramarital sex. After “The International
Covenant on Civil and Political Rights” (ICCPR) and “The
International Covenant on Economic, Social and Cultural Rights”
(ICESCR) had domestic legal status in Taiwan, a new trend of
advocating decriminalized adultery has raised. Facing these
advocacies, the Justices of Judicial Yuan sustained the discussion of
J. Y. 1. No. 554. The Justices did not adopt the constitutional
proposition, which considers Article 239 violated the people’s
privacy and equal rights in J. Y. I. No. 791. However, neither did they
review Article 239 solely from the stand of criminal law, that is, the
adultery infringed legal interest and lacked the punishment necessity.
This study aimed to analyze these different discussions under the
constitutional review structure with criminal law and propose critical
arguments about J. Y. I. No. 791. Hoping this study may be a starting

point to build the constitutional review framework with criminal law.

Keywords : adultery, sexual autonomy, privacy, the concept of legal
interests, general prevention, the principle of restraint,
proportionality, complaint indivisible principle, the equal
rights
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