53, et U Gy i T S b2
e 22 S 0 BOR % B
& il 15 L 15 £
— U =R S T BURBEAH R IR
JAe Rl
The Compensation and Damage Due to
Pre-Contract Termination of Private
Paicipation in Infrastructure Projects in Case
of Public Policy Changing: Forcus on Three

Related Judgements of Supreme
Administrative Court

g

Teng-Ko Hsu

DOI : 10.3966/168067192021060041002

FAEB ) 202143 A268 5 2T A B 0 202145H278
AR EN T1094 B AT ik d BRATHR B LR E ) EEwE
RPEEHFEXABERIN AR EREEFRZERL > AXHBEXER
%o PHANBHELEIARBRZEAELETRL  REAXZ RN LA
A T3HM - FINRHEHERECZHE  WHIAXEEWEZFAE - AR
HRD KB FE AR AR DR AP - RERALFEREHY -
B2 K PR emt s BaRyREFERIN T -

*k



54 RARFEZEFAM

202146 A

S 8l &

— ~ [

— - R BB AR

Al » AVEEB R T EAREE
— U =RIRS1TEUERHE
BAFRBRD

—~ Em T BUARBE R Z
SR
COERPRXCEHENRESE
— B mTBUERE—Om
FEHFHE—OFRHAR
Ot =k AmEE RS X
—mTBUER—Ot
FEEHFE=O/\FRHHR
Gt EI RS X
— i T BUERE—O/\
FEREHTFH =+ \FRHHR

T SRRy BT
OREHFBANRSEHGL
il St fir BELRE I PRl
O F PR ISR A 4
eSS EFRERFAZ
A KA BRSO R
IR 3 12 2 2 K 4r 4T A1
SRR G BORH S

I

2 FXRE
— REHFAERSEHGY
Al (i LR A
O S KT LR B 2 FHE
BRIT R Z BORE
ORABHF AN S EHL
Al Z FERIprage st fir
OREHFAERESEZ
BURME T 2 Bt I TH
= EIRER DIBCRE E AR
e RAERMEHFAZ
T fE B
OFKAMEREMGFOEK
ZHEE R (T2
OBUREE 2 15y Bl B iy
{BHEE AN ZIRE
EHA I HE Z HERR
= DRSS R S R
Al F RO RE—RZ
RFR A RARE Z f# AT
OEFANZGHFREERFE
FETE ©
O 2/EE N+ RAE R
S F G LA FE RO
pE e




oyl bk Fgn RS L 27 ey 55

DY~ i R B SR Y BOA OB 5 (F Ry /AR R (2

TR (3 2 B Ry B 2 TR i < —
1 Ofe 2 A& LIRNA R % R
O EEER A A 2SR EEfEH R E N 2 HE R

=




56 MR FAIE 202146 A

i

RTEH RS F 0 BT A A B 4 AR TR -
DB E 3 o TR THREA KL F8& 2HBATY =
1B 58 ATBOR BT e R - N R 7 SR & F K TR DL
KBE o TR T BORR  RRERY RTBRETEE
TS EWE AR BAATE = SRR AW RR RS
S0 AR HER L AERN - FRAREEART
R HEEE R ORI L BOLRTRR £ DR
RRTFALRE - AR ET - R FHEREENR
LHAFE R Y BT RRASE - TAXNEYEREAS
B+ B HTHLT TR — SR E - AT L 28
B BEAERERK R AEERTR AR XERA
R T SRR AT R AR AR LT - A (B4
R e T LR LA B o R R R B R RTE
R A L R -

(B4 R AT= + A RBAT) RBEERRE - R
AR A R (B4 2 BRI R % 2 EA T 8
EEALE VNP SV SNy K

BASRE : W5 R -t KR CHAAH HNEL - FHE
oM RIS



oyl MEEB ORI FEpE 57

Abstract

This article discusses the controversies of not constituting
contract and not continuously conducting the private participation in
infrastructure projects cases at the timing that authorities in charge
have elected the best applicant but have not constituted the contract
with it. This article approve the perspective of the three judgements
of Supreme Administrative Court hold, which is, that the authorities
in charge have to determinate whether the individual private
participation in infrastructure project is applicable to compensations
ruled by article 123 section 4 of and article 126 of Administrative
Procedure Law, or damages of culpa in contrahendo ruled by article
245-1 of Civil Law while deciding not to constitute contracts due to
public policies changing before constituting the contract, the
compensation and damage remedy systems can give consideration to
both the policy promoting and responsibilities, the authorities in
charge should take and the protection of the best applicant at the same
time. However, the judgements’ opinion described above separates
the remedies in to compensation and damage two different ways, on
the other hand, this article think there can be united in to one remedy
under the norm of article 47 of Act for Promotion of Private
Participation in Infrastructure Projects. At the same time, this article
re-think the two stage Theory additionally, arguing that the two stage
theory essentially is the theory applicated by using legal relationship
theory as basis, therefore, in the circumstance that Act for Promotion
of Private Participation in Infrastructure Projects has made a complete

regulation about the pre-contract legal relationship of promotion of
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private participation in infrastructure projects, Act for Promotion of
Private Participation in Infrastructure Projects should be enough to
perform the legal constructure based on legal relationship theory, and
there should be no need to be limited or bother the use of two stage
theory.

There have been accumulated many experiences, theory
discusses and court opinions in the past 20 years of practicing Act for
Promotion of Private Participation in Infrastructure Projects, and this
article submit its own opinion, hoping to promote the understanding
of Act for Promotion of Private Participation in Infrastructure
Projects and the implement of promotion of private participation in
infrastructure projects cases and create the triple wins between

government, civil participation and people.

Keywords : Private Participation in Infrastructure Projects, change of
public policy, compensation, culpa in contrahendo, two
stage theory, theory of legal relationship
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