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Abstract

Vietnam is one of the most popular destinations for Taiwanese
investors. To protect the rights of Taiwanese investors when doing
their business in Vietnam, Taiwan signed a bilateral investment
agreement with Vietnam in 1993 (hereinafter 1993 Taiwan-Vietnam
BIA), which not only provided for substantive protection for
investment and investors, but also allowed investors to directly
resolve their disputes with the host state through arbitration.
However, with the rapid development of international investment law
in recent years, many investment provisions in the 1993 Taiwan-
Vietnam BIA are outdated and need to be modernized to reflect
current treaty and arbitral practice.

This paper analyzes the Agreement between the Taipei
Economic and Cultural Office in Viet Nam and the Viet Nam
Economic and Cultural Office in Taipei on the Promotion and
Protection of Investments, which was signed in 2019 and entered into
force in 2020 (hereinafter 2019 Taiwan-Vietnam BIA) to replace the
1993 Taiwan-Vietnam BIA. It examines the major substantive and
procedural provisions in the 2019 Taiwan-Vietnam BIA to evaluate
the extent to which they can provide adequate protection for

Taiwanese investors in Vietnam.

Keywords : bilateral investment treaties, the protection of Taiwanese
investors, substantive investment provisions, the
settlement of investment disputes
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il

T Hl

H— N OFE » 2B R B AL FE 3 g 5o 8 N 2 B 5% 47 45
K& 17 E (International Investment Agreements, ITAs) ' #5 DL
I ERIMEE B 2 R R R AR RE - #E_OZOF
NHAERIE » 2T 8 =T E DL EE R 44 H SRR ERL
W4 SR B R S E (Free Trade Agreements, FTAs) ]
EREHERE?  Hi o O~ AFER - EEBEUFE RS ¥ EEK
%% (The New Southbound Policy ) - AiEtE5EBIHFE oo fIFE oo B0 2578 &
BB L@ sS iV B B RYY - 125 » EBCHEIERE (20
—t4) FEHE (ZO—/\F) 2hlérssa (BFEREEEILER L
b3 2 i B BB JE U A8 SO B R A B b R (e i e ) PRAR (B
ENE = AL&m S b LB & AL g g e ) ¢ -

T BB AW A A L 03 83 4444 (Bilateral Investment Treaties,
BITs ) #o Ft H 4% & 46 2k 89 146 49 ( Treaties with Investment Provisions,
TIPs) -

2 MM E RS L RLERE 0 B ARMEGE) W K hitps:/investtaiwan.nat.
gov.tw/showBusinessPagechtG_Agreement01?lang=cht&search=G_Agreement
01&menuNum=92 (#| % B #7 : 202047 A308 ) -

S CBRIEHEE e AL T S L A AL R R AR
¥ ) (Agreement between the Taipei Economic and Cultural Office in the
Philippines and the Manila Economic and Cultural Office in Taiwan for the
Protection and Promotion of Investments ) XX A& 43 % & https://investtaiwan.
nat.gov.tw/getFile?file=bc61c838-7dc1-450e-b226-t859d75d8850.pdf&Fun=
Pdf G_Agreement&lang=cht ( L) (HE B # 202057 4308 ) -

b (Ep R RS AL S S R G dbth @42 ) (Bilateral
Investment Agreement between the Taipei Economic and Cultural Center in
India and the India Taipei Association in Taipei ) X A& 1% % A, https:/
investtaiwan.nat.gov.tw/getFile?file=5c7ced0f-97c6-4bc7-9209-5ffa5f4ec5b1.
pdf&Fun=Pdf G Agreement&lang=cht ( P xx) (# & 8 : 202057 A
308) -
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B A B EREREEBIMEEEHNFEEH S - BHE_OZOF
HHARIE > ERERMEOKREREZE=-"T=T—@ILT/\BLT=
T BRI EE - B AR RFTINRES o 280 G BT Y — UL
=FGrs (BB 2 LA S R A & 0B R KO8 S B EE
Fe e E RN RERE ) (LLTRERE (19934 2 MBI &
E) ) ® e BETHBFEL  BREEA Y FRAAERE > KA
I 2 [ R 52 6 T T Y 46 435 L0 5 e BT B (R BT A R G - Ty
FeHp gt e s s » Wk —Pi i Ep i B i m - FRNRREERE
BUMRICRF R L e B > (R8T JREE LS p i AR
BHNEE_O—NFE+AH/NH%EF (Bl eI LB b
g PR & I B SRR R R R ORIE R E ) (LU
T (019FEmEREE) L) b HIERUR (199352

S MR MG L A A S I X AL ER o AR 2020 4 1-5 A 5hF
3t o https://www.roc-taiwan.org/vn/post/16441.html (% % 8 #7 : 202057 A
308 ) -

6 (Bz M & b &R AL F R Ao 52 & b 280 XAL I F R 4% F i fe 4k
#2) (Agreement between the Taipei Economic and Cultural Office in
Hanoi and the Vietnam Economic and Cultural Office in Taipei on the
Promotion and Protectlon of Investments) X AF% R P ERBE IR
doMEE G Bt (PERBATFEANFTZ=F) > 19965 >
553-558

T ONEBRAEARGFREGFENA > QEBAL  FERE HES
s Fonm s (R#) BIFEAR LI AHEZ 3T % o Hop Dang,
Legal Issues in Vietnam’s FDI Law: Protections under Domestic Law, Bilateral
Investment Treaties and Sovereign Guarantees, in FOREIGN INVESTMENT AND
DISPUTE RESOLUTION LAW AND PRACTICE IN ASIA 225-41 (Vivienne Bath &
Luke Nottage eds., 2011).

8 (20194 2 M %37 AWy ) (Agreement between the Taipei Economic
and Cultural Office in Viet Nam and the Viet Nam Economic and Cultural
Office in Taipei on the Promotion and Protection of Investments ) X A4F % &,
https://investtaiwan.nat.gov.tw/getFile?file=fe8cea7c-ac80-4c3f-ac97-c319decO
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IR TR E) ° - (2Q019FEMEREERE) LR _—O_OFH
A=+ EERA -

MHEER (1993 F 2 ME B EWE) > (2019F ZE B E
WhaE ) WA AR b St HH [ P 48 55 B o2 BRI 38 (P o B S T A 2R
HEES > EHECREE MBI SNENE RHTENEIEE R
i HIGHE—PERE - AXEEHN (2019F 2B E R E )
7 FTEEREREFHEETEESN > DA EE R EEE
PR R P B E TR 2 s o A SRS B Y (20194
BRI AT E ) BN EE R E R R RERLE
IOLA AT - EEA 3 B LU =85 — ~ A REH AV E 8
BRI OB RISEBRER 2 EFR) 5 = REREEENE
IREES (B S B ERR 54 (National Treatment) FIEFEEfF4E (Most-
Favored-Nation (MFN) Treatment) -~ fUg ~ /N FENIERF# (Fair
and Equitable Treatment) 17577 &% BiZ7 4 ( Full Protection and
Security ) ~ HESHEZERANEL L 74 - DAk =~ B gEsgit FE A
M 2 BIAMERC (BFE—ABI4h (General Exceptions) ~ ZZ4{
Sh (Security Exceptions ) EAiZZEFE ) ( Prudential Measures) ) -
=EBy AR Y (2019F Z M B R E W E ) FTiRh 2 # & F i i

b64b.pdf&Fun=ArticleAction&lang=cht ( ¥ X i) (HE A # 202057 A
308 ) o (2019F M EFLAW L) 1 (1993 F 2 MEELTHE)
FXIERXLLEELTRDHME -

O (20194 EAEHEHHR) FREFVERAL T TR A RE A
6 b TR AL o B2 & b Al 48 IR AL F R A 1993 R4 A 21 A %
Ex A REffERE (1993FH) > I HTmAEIHMNR L
o BRRHE LR EHABEHIRNK o (20195 EMEFZ AW
Z) o BlATE > H22MEF4%8 o

0 aB AT R > FR T AR E ) A AR(109) 45 A 248
# B X 4 34 > https://investtaiwan.nat.gov.tw/doisNewsPage57897cht?lang=cht
&search=57897&source=DOIS (% 8 H5 : 202057 A 308 ) -
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AT TET 8w o FELRLRTIEIVRE P IRl - BdE - — » A E G
7 (B2 ) 2 F &7 (Investor-State Dispute Settlement,
ISDS ) #%fl ; — ~ 454y )7 (B ) Z[EF il ( State-State
Dispute Settlement ) &l o A A S WU EE 3 52 7Y (20194E 2
REERIEERE) AR I EEH B S 2 EEE

8 REEERERE
- ETHRE SO A R R
OREEEEL 2 BRI E BB 2

(2019 EMERICE R E) BN "IRE ) ZERGRILLE
FE Ry A BE 7 (Asset-Based Approach) - JRHEIESZ 2155 E Ira 2 &%
BHEEEBMMUAE" > e (1993 F E e B & E) Wk
HUBEAR - AW > (1993 FZ2MEERETE) AL
B HRE—-WRE=ZHEEE "RE ) hiE T HAMEESEFTZ
BHEEE, - WHERE (EARRR) SENABE - $#i el
T B R EE 2 328 DU EEEE - HE Rt
(2019 M RICE R E) B 0% _HKF "1R’E, FER” "%

M et BARAZ AL LA LR ( Enterprise-Based Approach) #§ € &
R FRAREBRARRT R LM EE TR HRA RN DEELE
BRI E W T AR R o S Ep E2016F 8 R % Ak 4986 K (2016 Indian
Model Bilateral Investment Treaty ) % 4X, %& o Model Text for the Indian
Bilateral Investment Treaty, art. 1.6, available at https://www.mygov.in/sites/
default/files/master_image/Model%20Text%20for%20the%20Indian%20Bilater
al%?20Investment%20Treaty.pdf (last visited July 30, 2020).

120 (19934 EAMM SR AW E) > 6 HUEFIA -
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ENERREEMA SRS LAREREZSHEE - GFEEA
SR 2 AR SR HE S G A AR B

(2019 2 MR E T E) NEFRILYIBEREREZSEE
EE > B8 0 LS 2Ky - RS S B SRR 2P
N 3R BIEE R EMOT A SRS 47 > EERE
7%~ HMp 2 EETERER G 5. ZY T 2N aiEga - T
2 B BSOS B 6 EEREERAE > ST EEER
B HAALOREEZ BLIFH K 7 B ERE © 8 RIBARE - #
B~ PME PRI AT T 2 MR 5 9. HAth AT - S - BE - REIE
RATAS M BRI E A - IR E - HEHRE - BRI o Bt
Ao (QQ0I9FEMEBRERE) BN TRE ) ZMSEARAE
FHYFE - JRRN I E N B S R A A B 2 B E BIRTE
A G HAE 2 0 E IR 2 SR ERVRRS: > e e -~ B
FRAE DL S AT 22 1 e B A o SR B RR AV I » L TR A E S L5
EREERH ERE L BN EEENEE -

il > (2019 FE R E R E ) AEHEARE M
BT R TRERE ) (IS DERIERTH EmEZRE
MR E EFTEE G - EEEN TERE, ZARBERR
il > e (BRI ERE T EARHMEIR Z&KE - AARALRIA
JBOURME > NP S B AR (B 2 PR AA nIRE R B % _EATE a8

13 (20194 £ME S FW L) » RIS HUEH2E -

YR EAR R T A EEA TR BB — B ERR ARG
ZRAERY > RABZEFEROMB AT LA PTATEZ 283 K
R BREHAZEHFRGH TR THEHRTZER AR =~ Bak
Fl ik RATHAT & A R Z 42 R F |k o BIATEE ©

15 See RUDOLF DOLZER & CHRISTOPH SCHREUER, PRINCIPLES OF INTERNATIONAL
INVESTMENT LAW 60-76 (2nd ed., 2012).
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ZHAMTEZR (FI0 R —EHART ~ BBV ARHE - 7 E B A
HRAFMER > DB SAE IS ) MUWAZETE -
A > R ETEFERAAMEEREZESE (FRlERrdE—&
SR ~ B E AR SRR AFTER) - R R RE %
HRME ) ATEFBENERZ T - IR 2 & E B 8 &S5
TEORE > EHNE R LI ER Z MR Tl BT a HE
3K o
O EREZ 1 EEIEEIRT R R Z ]

BB A EATER T IREE > BEAEEEAN (BARA) #
wE GEN) - QQ019FEEMEBIEERE) IRABISN » HIRNE—
fREE /RIS i Ay T @ — T ZIRE A ) (hiEF " EEESFLIM
FEBE 2 G E AN 0 S B ETA
B2 BIEGE LS ERERTEEGSHEON AR
(019FEHEBREHE) £ " 0% ) ZHELFARIEE
(FFA0FAL) -

FEEARNTTH > RERES —RBELHEMAE > & —HZ TH
RN By TERATEEME T2 AR 1 - AR (19934 2 i
BREWE) F—HKE_HT BN "REE, 2 "TER,
(resident) £y " ARAMIEEA K AJZHREZEAAN, 0 (20194
EMERRERE) NEAEREERZAHEREZLEZD
#HE EEAGOHARE S ZABANEE - EEHE &K
AJEEEZ BANNEE BIRYE - 55— 50 > BES /UK (K&

16 (201945 &M HHE) R8> FIEFH8E -
DOLZER & SCHREUER, supra note 15, at 44.

18 (201945 & ME R FHE) > A8 FIEHSE -
19 (19934 &M I AW E) 0 FI36 0 HIHEH2E -
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Fif ) 5 =IARAZ AR A 4 — TR S A REZ 44
fth 5 B &S F I E B R F U i R A 1 = R 5 Oy 2 i
120

TERFETTH » (2019FZMEELERE) B—REZHAE
T RIS THEGRENEE RABEEG TR RRZEEZK
2N 7EE BEAH - Gt A% BE 6% - hgsH
M BB 5y & ) 21 o B IE > (19934F Z M IR K 1
E) FBRECIHEBAEEN TREE, 2N TAE S BT ey M
PR EZER A ESZNFEECEN ) P I BEWM R EEINEA
NG HEEFE 2 FLE SR AGE /e 1t £ 2% > MR (20194EZ
B E R E) - WEB LA UMRRIBES4— I AR AT LAY
R E R E RIS E 2 IREERVRTEE B4 o HhTEMUE SE5E MR 15 DA
FH (2019F Z MBI ERE) ZEZFAREEI - EZREEHHE
RE=M (FINREE RS  FASHERPREN) NI E
RN TR R & ST TS AL E TR 2 #E -

H—T5mE - EEEENE (Q019FEZME B ERE) HkH
BB T F 25162k ( Denial-of-Benefits Clause) 22> £ DI T #h £ &
HERR H1 55 = J7 B0 T B 2 $% & E i A S M IR B 2 &
KTTEBAMEENEGE RS EREA W ENRE - WES
+E (EERTHE) HEMEREGES = 3 25485 1)
2857 2 A B MM A SRR ZERER 0 H s 8
BRABPMT ARG RER FYE RGO HEEERRE ZF]

20 (2019452 M EIF W) > A8 HISKEIA -
21 (20194 MR FHE) 0 A8 HIEHIA -
22 (19934 EME I AWHE) » FI36 0 FUEH2A -
23 See DOLZER & SCHREUER, supra note 15, at 55-56.
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WAL TR T T N R A - L - REAE (2019 =ik
BREWE) 2T EARESE ZBEFENRER N EHUENZEE
st~ L R ARRE o SR AE RETE 1S 100 E PRFE Z A ARG IR0 E
b EHUERZEANGZE FE R A R - [F
R - MRIBER TN ERAMUE » A ARE B TNER IR £ 2 @495 (i
IR EH Z BFEFTEE ) SN EE T IR EIEE) -

HEZ > (Q9FZMERBRENE) FEIGIAREEH ST
EREIEENE Ry —T7 (M ER) BEER TREREZNZET
GOMITIREENEN . A EMNHEZ AR RSER T - 1
FEERTGRET B TR ETEEER TH AR - It - @F

(2019 Z BB R & fih oE ) 2 8 Y o ] L 5 4K P 38 =ty sl g i
REHHVEICE IR R > M E IR 2 B RS R E I IRE - )
FEE (R MR T IR E S B 2 (R B EE L H A NS TR
BRI o BB SR EEN E IR L EARRAY R SRIEE -

24 (20194 £ B HRTWHR) > M8 F164k o
25 mA (201940 2B BT T) ERAFALTE LA LA LY
FHIBE B A R RIRESTRENS (AWM EMEE3E) > Bk
EPERBRTABERZANERAHDFIAZETF TR EZRETZ
(Nationality Planning) 47 R#] » Fik A A H KRG AT B A o9 B 45 517
EFIERARTZTEIFTHE  BEFSHREIARTZEBOH TR E
AR (MRl RedbETMH X) EAEFH S FERE - #
WEOEAHFRES SRS ST EAARCF R OB ERTHAALY
WA RILB R AEZFRERGEHZRE Kol REFER
(Abuse of Process) ° See Duncan Watson & Tom Brebner, Nationality
Planning and Abuse of Process: A Coherent Framework, 33 1CSID REV. 302,
304-20 (2018).
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T R AR ZF R
ORUEEXBRGBNGERGFBZH T REAEHEZ

R il

BUFER &L B2 BIRETE - (RIEM 4 — T E&GE T 4rdu T 2 1%
EEHEMERENMEPHARRESE K EREREA A HER
FERE LR AN 5 B R B B A E B N A R g 2 -
BRI P 45 & foh 2 P R A B R RF B Rk BRI R A7 B 08 8 Y A B
WEBEAN TG ER - B ROEGEEARER 558 0§
WrEE B 4ERE - A - Ui - EDIRIEST S - IR R
1774145 ( The Post-Establishment Model) 27 o AL T - 48
E BB EBRE AT - T BUR (R DR EE R BB 4 T 22 51
SRR B ATRE ST o RIE - BAZ IS ALY Ore AN B 2 25l Y 7R
B R EEE IS AR B 1 B A AR A A 2
H—J7H - BERFFEINMGHHE— D i 2 I E R 2 &L
529 o BEIE > P R AR E A EEREN > IR EEERE
FHE LB E AR EEEE 8 - IR R IR
0 ( The Pre-Establishment Model ) 30 o

(1993 FEEZMEEER G E ) WAFABRMGBIGKZHE -
(2019 FZMEE B ETE ) AlEAES =GR T adutth T &
FORSEERRER ~ &8 2 - B HME > FEH ERIERA

26
27

DOLZER & SCHREUER, supra note 15, at 198.

DAVID COLLINS, AN INTRODUCTION TO INTERNATIONAL INVESTMENT LAW 100-
01 (2017).

2 4.

29 DOLZER & SCHREUER, supra note 15, at 198-99.

30 1a.
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BT o B B A8 2 BT R S HEE T (establishment ) 5%
Wl (acquisition) - AL &« T IABI(E RN R Ap i 2 I T _EPRACE
LR o TREIR R R S = R A R T TR R 1R > R B
O LB R R 5 B A P R 4 T L P D B AT o ) BB A T
e M MEBFHNERRERFEZEFE L NRAHEE
B2 HIEREER - (BE (019FEZMERBRENE) ZHRAFBER
LA BA TG RO R e & TSR E R > MR (19934 2=l
BERERE)  ABHRERERESHEE T REREEAE
— DR -

BRI A £ R R EIRE  RIE R — T ERS T R UM T 2 1%
BEHNHRENMENE =G EE LA EA 28 - RHE
HECR AR [EIS MBI R LA A E BB A A R i g™ - e

(1993 F =B & E ) FY58 = IREE = TE M # A i B B

PR He 0 A B T 15 F i A B BB SRR - AL
(2019 F =B E B & 17 0E ) 55 PU bR 55— TH B AR o2 A B B 157 2B Y
A EE - Rl T AR EZEHE &8 - BE - HESRHAME
55, e T WERTBER ARG - IR PR SR
BB ZEH > TMERN I EIERE IR AIPEES -

MNEE L mEEAFERIEEGRESR LR S 2 E
KEFER AR Z 02 - (F AR SRR B Z BRAAVRE - 21T
G4 — 5 A I T E B R BRI I R S H A B (B G A T

31 (20194 &M A ) - FIES - H345 -

32 COLLINS, supra note 27, at 109.

33 (19934 EMM R E L) BIEEIAMAE (A TRE MR
ZHEHBRAEALARIETEZFEEL2HB o (19934 &M%
BHRAWME) o Fl6 HIEE3E

3 (20194 MR AW E) > B8 HAEFHIA -
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BEHEREREZH ZHENES - (20194 2 MBI &R
JE ) IRABIS » HAEE MRS —IHHRE © T AR RELUE A B AR N2
KREr&— I TR )T 2 E NR U N B SRS - (BEEF
W2 Flam - (EMBAMER - &K E M - HHEE S HEE - B
S~ At Lt B i AR 1 B Y — T i B BT RE B 2
A PABR PR 2 5 2(b) (Al 58 42 20 F ZERHHYFHAE 2 PR ~ [t =i
BIE - REMEMRSEARE - 3% F 2 T EREELE
SEEAMEL AT ENERE S e (Fln CR2EREE T
%) (ASEAN Comprehensive Investment Agreement, ACIA ) 37 -
(BRKEEBEemEmELS,E) (Comprehensive and Progressive
Agreement for Trans-Pacific Partnership, CPTPP ) 38 . (i iE s
BEfE) (Regional Comprehensive Economic Partnership Agreement,
RCEP) %) 2§ » HAA T AR E 2 Wik A& & N HAAE F (e
HEHIFF 8

A HREEE LAEAREEEGERI AFHRIZEE
B A AR K o iR 28 FH 3 B B 5 = T P i 465 VR &Y 2 3 D PR T A%
HIFVFERA AR - FEDIBERRI & 2 B Blith E B R 4 & R R 2 H

35 COLLINS, supra note 27, at 112-13.

% (2019 E MBI A M) 0 RS BAEEA -

37 ASEAN Comprehensive Investment Agreement, Feb. 26, 2009, available at
http://investasean.asean.org/files/upload/Doc%2005%20-%20ACIA.pdf (last
visited July 18, 2020).

38 Comprehensive and Progressive Agreement for Trans-Pacific Partnership
[hereinafter CPTPP], Mar. 8, 2018, Chapter 9, available at https://www.mfat.
govt.nz/assets/Trans-Pacific-Partnership/Text/9.-Investment-Chapter.pdf (last
visited July 30, 2020).

39

Regional Comprehensive Economic Partnership Agreement, Nov. 15, 2020,
Chapter 10, available at https://rcepsec.org/wp-content/uploads/2020/11/Chapter-
10.pdf (last visited Dec. 20, 2020).
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BRAR (BT P e R i BB M R ) 19 PR 0 (2019
FEMSEERENE) HHETERA B i i i B B R
AHVEMEE - BB IR =IENE © " R - ARFFEAS
Ty 25 B % = Ui R TR RS P SR > BIANEEBER (& ANBL&H YT 2 3
R Z N - T AT o i A B R R T sk 8 I R
RO U (IR 0 BT F I R o HREARE S (2019 2l
BRENE) THYRE BB IR - 2 5RE F B BUF B A 55 =
T as 2 ey B R A IR AR -

S e R B R A R B PR e RS I E R E I
TR =T REE BN ERAF BTSN - Bl R it T B
FBETTR AR P ST ARG T (RS IReERELAE ) AR
B IRERERY - BECAFSMRESEZHNEEE T
ZHEERAERE - R ARERR BB R ARSI ERES [ H
1l 165 &9 P R 8 (RSB AR SRR (P 3 R 2 R K 2 308 Y B 1
LR EE I E B 2 R A AT B L = T %V%EIZFE
% BP0 WE 2R T EEEN ) BT - Bk

40 See C. L. LiM, JEAN HO & MARTINS PAPARINSKIS, INTERNATIONAL INVESTMENT
LAW AND ARBITRATION: COMMENTARY, AWARDS AND OTHER MATERIALS 314-
21 (2018).

(20194 £ BT E) 0 FIES S BMERIA -

42 See Simon Batifort & J. Benton Heath, The New Debate on the Interpretation of

MFN Clauses in Investment Treaties: Putting the Brakes on Multilateralization,

111 AM. J. INT’L L. 873, 873-913 (2018).

See Facundo Pérez-Aznar, The Use of Most-Favoured-Nation Clauses to Import

Substantive Treaty Provisions in International Investment Agreements, 20 J.

INT’L ECON. L. 777, 782-88 (2017).

See e.g. Ickale Insaat Limited Sirketi v. Turkmenistan, ICSID Case No.

ARB/10/24, Award, Y 328-29 (Mar. 8, 2006) [hereinafter ickale v.

Turkmenistan]. A EF > MREIEH A2 FEOZ R IEFBEZR > AER

43

44
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& MEA 1T DU BRI B it = B 2 B PR 5 1 o2 T Y e R B A R
TR FETE > FEIE TSR T M T BB = U7 P &S (R &y b L BRUKEE
ZIERET -

(i Ot e A R 5 AR MR ARK 2 0 Y S B R & YRR - R SR 42
B 2 B St T B P 6 S R PR R R E BRI A M
I EC ] B Y i 40 B DT E BHUR R T R THEAE - R AE (201942
MBI E R E ) WoRE LA FRMEAPEREEL T > 2%
15 8 e R B R 2 (R SRR SR 55 R U B 5 = U7 P & 2 R &Y
B BT RS EE AR B AR ATREY -

BIANFE PN TERETTH - (2019 EME BT EHE) &
ANERE ZHMUE A PR IERE T ER S GG =ASITE
BFPERIES ) I (B8R - MR ERERE) B - TRAE
RUE & G 407 Z e pl T YIBIDIG - R R P LN IERF B R

R — FARBR T HORFTIZEEZIRET > B BRAEBERERLT LR
THEZFTHAXIBZTOFE - P REBRAGH—FTHRARY > RARHF
BT EEZA IO ETRAIR (F2F) HAFARER
3 EAA B THEMER ) (“in similar situations”) o #E X 0 £ F|ETLEL
T EET 2B CHAF = TR EF TR > LARTHFAN
ERZA TATHN, BT - A RIBASBZANKLE S "8
AT ) W TRA > ESLPTdE TS FRRBEALSHH—F (B
) B ZF AR A AP R EREARE (T A4
*) e
¥ Jagoit s o Mk SLECH B2 (The European Union, EU) #2019 4 Ff # 4 2
(Rl — M3 A~#EW ) (The EU-Vietnam Investment Protection
Agreement ) > B B sEHE R AR BAEZ FT AL > A H2.44% 5 SR AR B 5
RE: THEBRFPOEETRBATECHAR T8, L HERELET
1E R LA T ER B AL # 8 o | EU-Vietnam Investment Protection
Agreement [hereinafter EU-Vietnam IPA], June 30, 2019, art. 2.4(5), available
at http://trade.ec.europa.eu/doclib/docs/2018/september/tradoc_157399.pdf (last
visited July 30, 2020).
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B AHE - REHTERRFPIERESR » NEVERITER
Frh IEERFPIURARK - BHEENERE « AP HBERAEE (Fla
MR ~ FERASCRBE) BB MR 5 AN E > FlaEZ
ENEASEUZEETR ZGEEHAEEGIETEEZT > 5
B RE R A PRENTEFERER 2 EEIN AT - HNREE
ME > MEBUT (B — s ERERE) £ - AR NATK
SEIAERESETS B EN (2019FEZME B E R E) FAKRE-
TR & R B -

RINEEREIE > 1Y (Q019FEZME B ERTE) FBIURE—
EHREZT BB BARNGN— FHRE = EE &
Eix T REER T 5 (“in like circumstances™) o i #5 (T EE T
FHNFUHZE (P ERWRTE [ckale v. Turkmenistan—ZE 58 1y i B B
W A EZ G — AR EEAE = FREEN M TEAE R EEE
"E THEEN ) ILARHIEY R - AITE & DR B A B K
153 E R = P an S GRA T AR RBI TR - (KRB A
HEREBEZ I T BE

OB HE R 2 2 T ST 2 Bl ] S U HI B S 22 2 KR

B EEE A ARG BB~ Bl BVEM B IR B Z R
HEUEFFTEEIT 282 > WHERE FEREN (2019F 2
BIREWE) - B/ URE—THE © T HRERE NI 77 EIE N
NEWE BN ERAEESEU (LUTEA TEl, ) o BRIEGE
AT EISE TEIRE - 787 BB SEE - BUERIEBUL T 20k
R HE IR R MR BrT - Y7 It > ESRER M
S EEE R A > I ERE R E U EE B A

46 EU-Vietnam IPA, supra note 45, arts. 2.5(2), 2.5(3).
A (2019 E AR THE) 0 A8 B8EHIAE -
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HHY ~ DUEEAR B & IR E AR Ay T ST - RS ATEETTZ
EFB T > FGRSE IHRUE © T A E R Bl BB = AT
R BB 2 T DA Rt - DARETT AR - ) 8
It o PESE Bz B R IEHELT R ~ T SR -

MBI - (1993 FEM B E T E ) REUEEE © " H
RIZ S R E IR Z BB P By AL T RS I - FELETE
B 2 BaRE E - T E ARG 2 A B BAS TR - & iE R
ARSI AT FESIERE - 3% 4l 8 B R & B WBan 2 i 5 E
{8 - ZAHEIER E B R AR -, BAEBRALEN - JRE
8 LUK B 2 LT (B HE 17 i (5 0 SR (8 B SR 20K - S Y3
FEME 2B - M (20194 S B I fh e ) 5 I 1 S0 T 2 1
WoiR B " Bl ) 2SR ST

(2019 F 2B & E) SMINEE T RIBEUTT &
HER ) (IHE - ABEBEEREE R EREAR ZBRETE
ERBERPMSEAER - HIRREE LARB Z IEE AR
By - FTEORE Rt TR ESR IR E & A R 2 5l7ASEIA LS
IR B B - (2019FEZME B &R E) EIERE S
ETRBEBOT ZERRER ) 2T REFEGHRBHERZH
HEL AT S B R R (R O ZERC M E S 2 (5 R
%) FORENARHEMBIIEEEEES - HEEENE 0 (B8R
—ME R ERERE) 2 - IR IS RN E AR IR E A
BT REHEARBEWTT Z AR R E BB ERR
BT 2 ) A 18 T B B A T A AR

B (20194 £ AMEHATEWT) 0 FS HSEF2A -
49 (19934 A HITHWT) 0 FI3E6  HHE -

50 LiM, HO & PAPARINSKIS, supra note 40, at 342.

51 BU-Vietnam IPA, supra note 45, art. 2.7(5).
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EHEEENE  EEQOE (19BFEZ2WEEREHE)
(20194 Z MBI & fh 0 ) TR I8 B R A RIS 7 8 I 2 e A i i
BEHEZFEG  MEICRIAMESE N B RS T - BEIRE G IE T
FEMB 2 I E B SR AR R EE R SR E R T B
LR (S 2 B S AR R A AR 5 R - NS SR E
FER » BIZFEFEE T2 fE TRES - BEBREE
WAL BT AL HESEE - AMEEREEREF KA Rz
HEZEE I HEZ H BIENFIE - BN EE A E
RIRIEO? - AHESFAIE - (BCEE — M IR RER E) B - EIEE
THAARE R E fHE ST EN BB R H 2 A 2 H B IR
R LR SRR -

PrIbZAh - (Q019FE EMEE B E T E) 5B/ RE =IHFRIE
g T RIEA S —TE R R IEMLE P R T 2 (el AR I T R 8
R4 4975 7 B L SR B IR R B SA (T R R R ™ - s
2% (B - MERERERE) £ - CHREZHZME - It
FrdE A A &R R U T ) TR 5545/2013/QHI135% + it
7% (Land Law No. 45/2013/QH13 ) LI K ¥ &3 £ #h (& #% 2 5
44/2014/ND-CP5% %% (Decree No. 44/2014/ND-CP Regulating Land
Prices) °° - fff (B(EH — ME LB IRERE) I SPGB ER &

52 sy g 4 4 20 R IR IR HL B BOK BB AR B0 T 0 B R K
KRG FRERIE ZAA L > R A2 Z A RRA S B REH M E
W Z 3T R A AR & A5 09 M R % % o KENNETH J. VANDEVELDE,
BILATERAL INVESTMENT TREATIES: HISTORY, POLICY, AND INTERPRETATION
275-76 (2010).

53 BU-Vietnam IPA, supra note 45, art. 2.7(2).

¥ (20194 £ MR AE) 0 RS > BBIEAIA -

55 BU-Vietnam IPA, supra note 45, art. 2.7(3).
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R BEAR 0 . H 3G S (AR A A E VR - 42 (20194F ke
BREWME) RMEEBEDHE BT > Z/HEEHEE T (EH
) EIIEUFIESAEER T ENE - (A REE -

H—JiH > FE (QIIFEZMEERERE) FREFERLZ
REfE - N A R B > B AR ek DL S [ 2R 2 o i 2 S R A
B HIETEE R EARUE » ILE B e fE B2 ERRUR -

BRI & A E A w2 B 2 5 R AU M 75 & & I EE A B
A BRSNS EE M EREIEE A - sk
oy > PRERR B © BT B EL BB (direct expropriation) °7 > %3
Al By iR (indirect expropriation ) BG/EAH & 7Y B2 EULHYFE

( measures equivalent to direct expropriation) 8 o E UL B 57 %t
TAANEITE & B P A RE Ry SR RS i B RN EE  fn R
FIEEHFRHUWIE L H R - R AE BIPR & A B R A F
Hex/b o AT > TR B2 2 F8 R 8 R A BRR E E EE FA RER S
o A5 A T HERHI EREARERE: - B S BIERKRE AR PRE
B KRBT RS A MU AT RE RO AT H— By BT -

3 E BN OB R P RE 2 RS B A HE i 2 S R i R R A
W » A RBEIPERE R E S UER —O— " FEERERIE A

% 4.

57 Seee. g. Southern Pacific Properties (Middle East) Limited v. Arab Republic of
Egypt, ICSID Case No. ARB/84/3, Award, 4 158-59 (May 20, 1992); Wena
Hotels Ltd. v. Arab Republic of Egypt, ICSID Case No. ARB/98/4, Award, 9
95-101 (Dec. 8, 2000).

See e.g. Metalclad Corporation v. The United Mexican States, ICSID Case No.
ARB(AF)/97/1, Award, § 103 (NAFTA Ch.11 Arb. Trib. Aug. 30, 2000);
Ronald S. Lauder v. The Czech Republic, Final Award, 4 200 (Sept. 3, 2001);
CME Czech Republic B.V. v. The Czech Republic, Partial Award, § 604 (Sept.
13,2001).

58
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(2012 U.S. Model Bilateral Investment Treaty ) Mﬂ‘ﬁ:B?’%ﬁ% > HEA
BEFTES BNEEMUME - ZEEEWE 1L " BT BN
OB REHAGY N E 1T RS — R /"%%ﬂi’\& — P
HEEAERNENSE W EZFHBEESRGEEEE ) © 2
BT %Eﬁ@&ﬁﬂ:??ﬁ%ﬁﬁ G AR IEERT WA
3. TBUFIT BAE ) %0 Bt - INA BRI & 17 0 1 R o
( The Police Powers Doctrine ) S™nLiah A » & DUE Il FHER:EI 52 5
AN F AN BT ER B 2 3 55 100 1 1 e A 8 ] B B 1 T B ©2
BWRICEE S - BUN 2 B HE i 7T 185 £ 25 1 (8 = AR i i =
O EE  REEREEZOUNALE (EENE) mEE
Rl £ 2l B R S i 1 22 5 > S > MR S T

59 Mool BB K W T AR K R BI20124R 4T WA 2 S ARADA BT £
£ o See e.g. CPTPP, supra note 38, Annex 9-B; Comprehensive Economic and
Trade Agreement between Canada and the European Union [hereinafter CETA],
Oct. 30, 2016, Annex 8-A, available at http://data.consilium.europa.cu/doc/
document/ST-10973-2016-ADD-3/en/pdf#tpage=64 (last visited July 30, 2020);
Agreement between the United States of America, the United Mexican States,
and Canada [hereinafter USMCA], Dec. 10, 2019, Annex 14-B, available at
https://ustr.gov/sites/default/files/files/agreements/FTA/USMCA/Text/14-Invest
ment.pdf (last visited July 30, 2020).

2012 U.S. Model Bilateral Investment Treaty, Annex B, available at
https://ustr.gov/sites/default/files/BIT%20text%20for%20ACIEP%20Meeting.p
df (last visited July 30, 2020).

See Catharine Titi, Police Powers Doctrine and International Investment Law,
in GENERAL PRINCIPLES OF LAW AND INTERNATIONAL INVESTMENT ARBITRATION
323-43 (Andrea Gattini, Attila Tanzi & Filippo Fontanelli eds., 2018).

See e.g. EU-Singapore Investment Protection Agreement, Oct. 19, 2018, Annex
1 (Expropriation), available at https://eur-lex.europa.eu/resource.html?uri=
cellar:55d54e18-42e0-11e8-b5fe-01aa75ed71a1.0002.02/DOC_3&format=PDF#
page=2. (last visited July 30, 2020).

RUDOLF DOLZER & MARGRETE STEVENS, BILATERAL INVESTMENT TREATIES 99

60

61

62

63
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£ (2019F Z MR R & E ) WARKH FEEE 28 E F A
ZR o i AR AR K e A R BUT AR 4 55 TR ~ BRI - &
AN EFEER > RIENREEESAATTE IR - £
R H 2 A R BB 2 B8 L > (P EEB R R 2 Y E
fE > LR R E A R 2 R TT A HEE T - AR > (BRER —
R R PR A ) A 53 Bl sk B B R B R e e AR (R A 1
ko Sl Bk AET R SR E SR TS 8 2 R (B IR AT
BRE R HY AR SOSCREYIAR ¢ RRERIMEE ) DU B SR
ZHRIEAREBES - L - (2019FZME B E T E) Bl
Rl s A A e 2R -
OAFRAEFEMRENMRERLEZREAEIERE

BRI
ONSPERON TEFRF BRI 7T 73 O 8 Bl 27 & oy & (R PR I & 17 2 3 1B M
R E BRI HHEREM T IEEFR - TLFK - HEH
PRAAE L G L E s (F I 2 SUE

AP IR T > HHAMEREEZ UEE W (BE -
HE B RERE) B - RS HEZHES  TFEHEAFEA
IERF A8 2 BE N HY RS B RER R A P Y - WS B4 &Y 5 15 B B
REEHNEANMEINLAE R - (FBRAREZFEE - AILIEE T
O—ZHFEERERVEA BT - ENBAGRE ZHB (@IS
SPEUNERFBGIE T RIBH R EERARR A ZEERFEFEA] - 1O
F - RESTBEAEFPAERES Y H15 ) % - ZIERN®RA

(1995).
64 EU-Vietnam IPA, supra note 45, Annex 4 (Understanding on Expropriation).
% Fl3a4s -
66 2012 U.S. Model Bilateral Investment Treaty, supra note 60, art. 5(2).



118 s K ik #4047 2020412 A

/

AL TR RF A 27 el R B R A T s i B P 8 TR A SN 5 2
T 5 0 TRAR SR E BRI - fEULHE T - A
IERF 38 2 P R R T AE SN B RF 48 B BT i A [ B 3 1R R R

o

-
EOR
a5

/

g
=

o \/\/

FETE oy RaE B 27 = U5 T > — et R JELTH AR 80 B oK Bl ¢ e e PR %
BHZIMERN ERA SR —RIAANES - Bt - BRAER
o IR EE R B R BRI EE LM BB R - RN OE
AR E T 2 R > B E R Z M E RN A R IR G &
% o [EEF > BIRIE R Rl 2 Y TR ITH » R B
BH M ERBEEE (Due Diligence) Z{Re##&KH - 52
HATHETR L 2 B RE > ELHASEIRHANVE R S B L EE
R o B—TJ51H - IR BE P RE BRI R S IR T 2%
ZF o BREREE ZLKERMAEZEN (Legal Security)
JRE[ A e it B AR S N R E A TR - HE DR
i ¥ BRI AR E T -

T (1993 FEZ MR RERE) HBIME2HEMENE

TR R E R IR B BRI AR R 2 ARG T A - &
EZFEBRE ) 7 (Q019F ZM B E N E) FERE NIk
FHAMERE " WG  MEREEWRG T AP AERE
AIEMREZ G T AR RN ZA RS R 2 /8, o Fik
FUHEBIEHAPAERBER " B&HNTT AR AT

67 Id.

68 COLLINS, supra note 27, at 137-40.

69 Id. at 141-43.

70 1d. at 143-45.

T (19934 £ M T FHE) > 326> BIEH2A -
2 (20194 AR HWHR) 0 RIS ROKEALA -
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EFEREER, (F@KN) 5 Ao REALLFEANER " SH4
FEFRIN GHE A ZHHEE - DERRERE BB RELYSE
(BB ™ FEHRESCZKAE®RF T A PAEFER T RE
B2 21T i 2 W > G AR BRGNS AR R 2 1538 > TR 5
SN BT RERER] , -

TEAFEANERBGRITH > FE (2019F ZME LA
GE) HRERMER 2 ARE G EAHMENRE - EERPERAEE
HEASRITEEF T EERERNESE > REEUNRER _O—ZF
R BRI RIARTE 2 JRFRFLE o PLTE KR R =0 o] 8 o (b
B A BN TERFE 2 RO (E R R iR ay g R > AL B ot 32 =
FTIERIERBZIAR - IRILHRE » Z5 2 BRI EE IR
8 o RERR IS B e AR BUR A RE R IE 48 [E ¥ (Denial of Justice) 215
= BIAREER S E FREFIROR 2 & > SO MHRBAROR R 7 i
WAk - BB ABLSEAATESE - 2Rl > BREEFEERF
FBEEGERBFE  ChHREMRERRSESR 23558
A HE H B A S BN TE A b R KR (B A W [E] SE [ 201 24 & 1B 45 & i
QIEIAR 2 FE - MBS EE A RN ER BN &
L[ B E R R R R S R

HHY (2019F 2 e B I & E ) BN A FEA FERFEERHUK

(201945 2 A A E) o RIS H6f
(20194 FAEREHE) o FIES 0 F6f
5 See VANDEVELDE, supra note 52, at 508-15.

76 Organization for Economic Co-operation and Development [hereinafter OECD],
Fair and Equitable Treatment Standard in International Investment Law, OECD
Working Papers on International Investment 2004/03, 28-36 (2004), available at
https://www.oecd.org/daf/inv/investment-policy/WP-2004 3.pdf (last visited
July 30, 2020).

DOLZER & SCHREUER, supra note 15, at 178.

*H2AF ()~ F(b)axk -
kR2AF ()R

77
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RIIVE > B BERBREMERE B RGER - fIa: &

IEEWRE 2 fRe€ - BHEE TR A AT B ARSI DR E Z 1F
FEBEINY - BOBHZIBITE SR HER R A P ER 8
#iE A - REAHSHE SN B EEEE TR SR
PEEMSMA N PFEATERBEZHE - A FRE TS EBER R
K IRE AL E = (2019F =ik B A E) 2 M EH

8 Id. at 145-54.

T e T A R B A R JE T E A X AR R
Prfak o BERAFREHAREAZIEFTHFFR AN  BHEAH R
EBATGENRY  HEBTERATRETHRERRT A HF LR
BT AR EBH YA HE LM o See eg National Grid plc v. The
Argentine Republic, Award, 9 173 (Dec. 3, 2008); Oko Pankki Oyj, VIB Bank
(Deutschland) AG and Sampo Bank Plc v. The Republic of Estonia, ICSID Case
No. ARB/04/6, Award, 99 247-48 (Nov. 19, 2007); Total S.A. v. The Argentine
Republic, ICSID Case No. ARB/04/1, Decision on Liability, 9 119-20 (Dec.
27, 2010); Parkerings-Compagniet AS v. Republic of Lithuania, ICSID Case
No. ARB/05/08, Award, § 331 (Sept. 11, 2007); Continental Casualty v
Argentina, ICSID Case No. ARB/03/9, Award, § 261 (Sept. 5, 2008)
[hereinafter Continental Casualty v. Argentina]. & > {55 #HA R G H LF
WA RIS KR 0 PR RAA A RA BB K E &
ATRA AR R o Bk MR RPTE L Z BRI F W R E A 48
fEIE o flde (2 EMEEFRE HHE) (CETA) AFEBIEFIARE :

P EERA AT RN EAFBRBN AP RERE RGO FREHDEH
Wl — AR RTAYF AR ERE > BmpIEIEE I BHEIZEH
AR R R E RBF LB ERE > GO T ARBEZIFERE -

(“When applying the above fair and equitable treatment obligation, the
Tribunal may take into account whether a Party made a specific representation
to an investor to induce a covered investment, that created a legitimate
expectation, and upon which the investor relied in deciding to make or maintain
the covered investment, but that the Party subsequently frustrated.”) CETA,
supra note 59, art. 8.10(4). A X T > EEHRAEZ EEIHHFE REHALN
FENEFBERGTENE  RAATRAMGRELAGREIRZEER
AP LN BB REF TR B X H &
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NEREGRERMTEIARRE (A FEZE -

ERTIRERZ 2GR E > (2019FZME B ERE) #
HEWENBERERBEREE ZIEERRE - 2T MEF
ALY O — TR HEEE R B By 88 4250 » BB BT P E R
REEEEREZEE > HIUENHER LHAENEIR (EHE
SR R B 2 BRI FE i DL T A BB ) (“reasonably necessary”) £y
PR o R BUR S DARE B R B AU A ol {7 Z 5 M AR
REFZICEE -KEFRFEIL > EEEARILRESE  -#BS
Z o ERSIREHZ 2 FBGRRZT » BRI A Z KR E B 5 5%
FRL 2 BIREE (Strict Liability ) Ay5#%8" - 55—J51H - (2019
FEMEBEWE) 2 AT REHELZ2FENME » TNEPRE
NCE P ECE T Lo BE W R e B R R L4 & B AR E
PEAYERE BB T SIS E T E 2 S i 502

@ 2 BT a8 A AL 2 B A BRAE

2 PR & i E A & 8 2 B DR 7 58] 28 A B 55 B0 L
FrziBk 2 MEMHBEREFEARE - EHRRSE L AT ES
HREREM T EENIEE ZWEBKETHER  EFanER
Frabel () BIRAHE - HhiEA B e R gL AT A 185 2 FE I R
o WA DB Z 2 H AT B R 0B 5 M B R R E AT i E

00 20145 b ERDFH MM FETALAERT A ERD R

FEBTREW T T RMBA > P ERBRBE R Km0 F12EF

245 > 2016412 7 » &E273-275 -

DOLZER & SCHREUER, supra note 15, at 161-62.

82 See e.g. CPTPP, supra note 38, art. 9.6(2)(b); USMCA, supra note 59, art.
14.6(2)(b); CETA, supra note 59, art. 8.10(5). (B ¥ — g% A1R#EW L)
IR H #a0H E » See EU-Vietnam IPA, supra note 45, art. 2.5(5).

81
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0% - W ERF S IR 2 RIS - S— 51 » IR Rk T Bk i
T B FE S A A B SR B SR BL IR - HEUN 2 R R EE B IEE R
FIEEE 2 B BEE 2 EH SR A 1B TR - NE
R o MBI B 5 DR S T B R A 1 B B i B2 -

Bt (2019FZMEBLERE) NECHRENEE © "#HE
S ZE BN BL T A H IR A Z B L 2 B PR 1T B4 F£F 2 48
i PYFEEE T » S 454Y T L T B R B IR R A8 - 8%, M
AL (1993FZME B E R E) NELGHRE © " HNMREE
FEBRHEZEZIRERNEF - REEEHE - BRERE - 2
Bl - WALSERELET 2 2 1B @ — A EEE AR IRER
iR~ BEHE - fESEA 2B E > BN ENZ SN — AR =
FHEEH R - % o > (2019FE BRI IEE R E)
EEEFEHRL  BERE - (EREREEEZE (armed conflict)
AL Ccivil strife) ) 8 (1993F ZMEBITERE) FrwEs (B
FEECF (war) ~ pUBEMTZE - IR ESRAE (emergency ) ~ ZREl
(revolt) ~ #i@ElL (insurrection) EEZEL (riot) ) HHEEE IR
o L_O—UEMEHFEERB RGO EHRIIEEBRAZE
TEE  WHNEEERE NN R B S - BB K E
Th > BERHAER (Q09FEREEKERHE) B LR
TEEEfEZE B T NEL ) o NEEREE - HBEINIL 0 REBEEHETE
&R (193FEEME B E R E) EAGGATE " 5REL, 2B
EE o A HE— 2 AR E Y T RE -

H—J7H - (2019 FZMEBILERE) F R ARPRESK

83 VANDEVELDE, supra note 52, at 309-10, 311-12.

84 1d. at 310, 312-15.
85 (20194 MM BB AWE) > 8 BT -
8 (19934 &I HMHE) » FI3E6 0 H54 o
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b, B 4 o R S T 2e BN L P 2 1R R R AT 58 AR AE TR
iR~ BB SRS MR R AT T B4R 2 1516 &
GTIEEHATE - R T - EH BB Z KM T BIBUN 5LEAE
RAICE IR MLAHE » A imRErT « MRt - (BE — B R & IR
EIE) FMEREZ - NMEE—HEABEUR (1993F 2 a1
EWpE) BARZHE » W RERER ZBTEERFEER
b R BB R ( (1993 FZME B & E ) 5B A R(EZoKE
TomEEAE) % FAREIEHE-SHEMSHY—HRE
IR RPN RERE B M 7 2 RS B ECE BIEE B LT
DA SR T R R KA H TR AL AN ~ S BLE R 2 (0]
BRI - (2019FEEME B ERE) FEE MR
NERREM (B — MR ERERE ) £ - ANREEE - HHR
EHEREREEE R (1993 FZMEBLERE) FAKHE
FyEIR -
TR B R 2 o AT 8

(2019 Z B E i E ) SHER —KFIsh - Z2Fsh
FEHE % IEHEFR 5 (Non-Precluded Measures, NPM ) {F&5K @ #%
FRARAAR IR (1993 ZME B ERE) - IFFERRIE TR
BRBEIZ T AFIIMERY 2 THN S SE AT AERE Z BnEEE
B HFHITRES o & i 3 B > M B s R TS 1 B AR R B AR
B el > BIPEIE 0 E SR MAB 2 2 MR A 7 5% 5 1

87 EU-Vietnam IPA, supra note 45, art. 2.6(1).

88 BU-Vietnam IPA, supra note 45, art. 2.6(2).

89 See William W. Burke-White & Andreas von Staden, Investment Protection in
Extraordinary Times: The Interpretation and Application of Non-Precluded
Measures Provisions in Bilateral Investment Treaties, 48 VA. J. INT’L L. 307,
307-410 (2008).
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i > A T 2 A R DR T 7 R R B AT ™

B REIFERE FE P EAE — R BIMER s R - FEDL4EE
Blx 2 MGz BEATEERREEASENEESRG > % - %
It 2019 FZMEERLE R E ) FAHBEDRL (RS HE S 8
%) (General Agreement on Tariffs and Trade, GATT ) &5 — 4 {&%%1
FATE o 1EBIRAT DLER HUME BRI AR A HE i~ AR 220 7 > W E SR+ =
RALE © TSRS — )7 Z AR BB T o MR B 4R 40 T B
FRrBIEE AN » IPEREE A SELAVIE AR - Bl R B 4r &t 7 B 1%
BN H BRI PR > AN E NS RE 2R R — i R
HUEREAAT N RSB - %2 ) T AE A RS B P Al e > BV 5 Tl > AdE
H: O T REALBEENERFRALRFAEFEE, > O TIREAH -
Y SEY R SRR L 0 O T REERTN ER A E 2 AE
FRRNZ BATRRER S, 0 @ T R IEAEAE - EREE L EEZ
B Z TR 2 Ore&HE e, > @ T BAR Al AERLIE 2 B A E IR Z fR
SRS > (5 LI 1 e 2 ] e PR AR A B 2 B RO B HRcE S bR, % -
LS5 S AR S HE P A2 R 2 BBV 2 B > BN R B 2 A SR HUAE
e i Tt P PR A1)

90 74 at 386-89. See also Caroline Henckles, Permission to Act: The Legal

Character of General and Security Exceptions in International Trade and

Investment Law, 69 INT’L & CoMP. L.Q. 557, 557-84 (2020).

See UNITED NATIONS CONFERENCE ON TRADE AND DEVELOPMENT [hereinafter

UNCTAD], WORLD INVESTMENT REPORT 2020: INTERNATIONAL PRODUCTION

BEYOND THE PANDEMIC 112 (2020).

92 General Agreement on Tariffs and Trade 1994, Apr. 15, 1994, Marrakesh
Agreement Establishing the World Trade Organization, Annex 1A, 1867
U.N.T.S. 187,33 LL.M. 1153 (1994), art. XX.

B (20194 EAEIHHE) > FIES 0 H134 -

(20194 EAEAHE) o FIES 0 H134 -

91
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HZ o (2019F 2B E R E ) 15T UIREE A L2
HMERER » DA ORI T B ES I (el B 2% 2 4 ] 4 BG40 455 [ 5 R S Bl 22
SERHUHBRAFE HEAIRER] - HAE © " ARHE N ER R R ¢ 12K
Gie— IR ETTFAUS Ry — IR TR E N HE L 2w 2
Bl 5 B2 B 4R &Y — JT R AU AT Hoal B (R B 17 H 458 BB B P
RIS B2 e B IRE BB 2 2 NEE - %) £
B S TR R R BB R " B E R T2
(“essential security interests” ) {EABHREFLE - M L IENE S FE L E
HEB LEE R FERAVER - GRS (armed attack) DL
KPS B HE (economic emergencies) SFIEFHE o Y T EIREHAIF
L e, 2R —MRAE RS Bl 2 g (The United
Nations Security Council) 7E4EFFEIFEFISEEAZ 2 FHB(EZT »
PR S T R AU AR R AT B0 - IR o BESRT E S U IR B
FPHEP R EL |, (“it considers necessary”) [LFEEAR " H17HE
(self-judging) HEAYHGEE - AL ESARERLEZZIHM ERHZ
P 2 S A B R FRTE » 1T F0 47 49 07 1% 5 1A BRI R HEBR H8 i (R 3K 1R
Ry DU - AP SERF AT B Z P02 6 B 22 O R B B9 BT 22
BITEE  QIEFHR - A B AFEATSEBESZERN AR

% (20194 E A I E) 0 FIES 0 F 1445 -

96 See e.g. LG&E Energy Corp., LG&E Capital Corp., and LG&E International,
Inc. v. Argentine Republic, ICSID Case No. ARB/02/1, Decision on Liability,
238 (Oct. 3, 2006) [hereinafter LG&E v. Argentina]; CMS Gas Transmission
Company v. The Republic of Argentina, ICSID Case No. ARB/01/8, Award, 9
359-60 (May 12, 2005) [hereinafter CMS v. Argentina)].

97 Burke-White & von Staden, supra note 89, at 355-56.

% A MBS P ST 64 T BATHER ) MR X 3B IR B IR
% BRGZINRAEEFT XBATERBF AR T EERRGRR -
Burke-White & von Staden, supra note 89, at 376-81. A8t st » & JEHEIR L
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iz > REREMAE A2 TEEEBEN  BREENFEHME
FHER AR S REE BB - e F T AREE © T @Y —JieER
F T PR e pl e B AH B 2 $E 0 - BLFE R RERE A~ EK
A~ REFAANEMRBEHEEFLEREGEZA > AERE
24 2 SE B AR E M - WA ER BT EHERNTT - ZEH
Wi 1S 1E Ry B G 4 5 A 8 T 2 AR B % > FB, - 99 Iih1E
Fidn 2 5] THEGS R (IREHE 5% E) (General Agreement
on Trade in Services, GATS ) HEI<E R ZEH {4 ( Annex on Financial
Services) 90 Ay FE (R BRI 57y d0 o < R O B 0 ER B R AR A
HBHERRERR ' - EEEEMNE  REBRES T/ U (REFIHRE

AR kR T AATHET ) WHZRABHER T > BEFRETHEMTE
AR E FHAEZ LB T B LT ATHEZFEA - See eg.
Enron Corporation and Ponderosa Assets, L.P. v. Argentine Republic, ICSID
Case No. ARB/01/3, Award, 9 323-39 (May 22, 2007), Continental Casualty v.
Argentina, supra note 79, 4 182-88; LG&E v. Argentina, supra note 96, at Y
207-14; CMS v. Argentina, supra note 96, at f 366-73. -3 F 5 4 4%
( The World Trade Organization, WTO) x=% F B " B 4787 | 1462k (IREP
(MRBE Huipe) F2162 2 m s MER) 94 M3 > /5% A Tania
Voon, The Security Exception in WTO Law: Entering a New Era, 113 AJIL
UNBOUND 45, 45-50 (2019); Geraldo Vidigal, WTO Adjudication and the
Security Exception: Something Old, Something New, Something Borrowed —
Something Blue?, 46 LEGAL ISSUES ECON. INTEGRATION 203, 203-24 (2019).
% (2019 A BILH ) o M8 154 -
100 General Agreement on Trade in Services, Apr. 15, 1994, Marrakesh Agreement
Establishing the World Trade Organization, Annex 1B, 1869 U.N.T.S. 183, 33
L.L.M. 1167 (1994), Annex on Financial Services, art. 2(a).
8 M3 13 % A Andrew D. Mitchell, Jennifer K. Hawkins & Neha Mishra,
Dear Prudence: Allowances under International Trade and Investment Law for

Prudential Regulation in the Financial Services Sector, 19 J. INT’L ECON. L.
787, 787-820 (2016); FRBAR ~ BRAET > £ RIRFH & T FRMIINZAE

101
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) B FIEME - BRE AR KBRS 2 1 & T oK P
fge it o T Fw i 4 07 LA B B R AR N 2 B AE Ry Bk o R
W& &JTEE K Z T o PR FE S OR G 4 E DT T LR B A DARA
fIfEIR S ERE AU GR A 2 Bl & E m e - PSEIEULE]
2 DRI 5 TR B FZ R 102 - FIL T AT (R (20194
EREEEIEE T E ) WARHERRM 3 BT BR 1T B < ml Ak 75 A R 2 KAL)
P 22 S A B R P REME - MR QYT AE Rl i > FE
Y S A A ERE S E 22 M -

PR BB R E R E AL BUR B ARSI R e 2 R AR S/ M &S
B2 FE R EUAZER] - R E BRI A i E 1Y 3 i35 - LR
Rl G B 5 B g i 2 ok B B E BURZEHE (The Investment
Policy Framework for Sustainable Development) FT{E# EIE I E R E
MR EEREE 2 —19% - £ (2019 FZMEEE R E) IRMEAEH
RARIEL 2 T Z P ETHIM B BUN AT RE DA N 25 - BIR L2
Mz ~ BIEFFEZ 2 sFHEE - SRRIENELE A &R
B2 AR - PR EE R REFORE N Z R R A EE M - Bk
EHEIME @ ARk EH B 2 A BB Y 8 5 DL B R B 4%
[REA SR > 3l H S 0 BRI EREE E BV R E SR T RS e
JEFAE R ENURH R 15 e 5 3 2 1 5 T RB s Y HR K

AR B BB K 0 $288 0 2017512 » H229-256 -

192 (20195 SME A AME) o FI3E8 0 FIHEH0 -

103 UNCTAD, INVESTMENT POLICY FRAMEWORK FOR SUSTAINABLE DEVELOPMENT
103-05 (2015), available at https://unctad.org/en/PublicationsLibrary/diaepcb2
015d5_en.pdf (last visited July 30, 2020).
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2\ REZImZ R
- R 2

WEE — BIR F ik m BRI Rk R — - F5R
b WEREER ER IEEEIRE - AN ER H M+
BN 17T B B VAR Fr B e w0 - 188 B 0 I H R e 3
feH 9P (7 (Diplomatic Protection) DAZ:sKREFIAYRE 1 - Hid
BRE N BT R EER NI IREL R E T FEHE
T E 2R BN TR Z FERAT AT RE BT A 2 - B
—JUANSLEETE (Chad) B AR FT G4SN B B RLUBIE 1
24 & b B IR T IS R I T B R A R s A T R Y R
F o IS R B AR (1993 FZMEBL &R E) - AT
BEEE (2019FEZEME B ERE) T » FEEGLLTFEEEE Fiin
R 2 PR A~ & SRR P SO B & 2 S B R 2 PR
BT

B RN EE —BR F il (EEZEEhE)
HY 0S8 T AR (1993 F Z MBI E T E ) B/ \RE—
HEHERE B MEPR I EEERA T A A& AT S 2 0] 3 b
B8 | (“Any dispute or difference ... arise out of or in relation to
investment”) FEXPEY7 > (2019F ZMEBLE R E) AIEES

\

104 Mavrommatis Palestine Concessions (Greece v. UK.), 1924 P.C.1.J. (ser. A)
No. 2, 12 (Aug. 30).

105 Case Concerning Barcelona Traction, Light and Power Company, Limited (Bel.
v. Sp.), Judgment, 1970 I.C.J. Rep. 3, 44 (Feb. 5).

106 ANDREW NEWCOMBE & LLUIS PARADELL, LAW AND PRACTICE OF INVESTMENT
TREATIES: STANDARDS OF TREATMENT 45 (2009).

107 (19934 £ 483 F M) - Fl2E6 > BB -
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T R — A E R IR SR E E — B P A6~ Fi - S
Bt FEE R BIRAE (F=0) - BB HE (CEUFE) - AF
BN TER B R R o e Bl (BN )~ B Ze sl N EL 2 1578
(BEhR) -~ Bk (B/\R) EeBE (BIE) &8 - WM
ERIREE ZIENEASRIEE® - B 0 (2019F ERERNE
fhE ) PEPRIEE E S B £ BB K8 K E 4 Z K (Performance
Requirements ) (S 7E) "2 BB E T/ UGS REE - #h5
Z 0 B Fm i e E 2 T E T AR EC H B R — B 3R s e AR
(B s MR - B—7H » HRE+/ WRE—
THZ SRRV A sE e T R EREANE » ARRIASUHE E UMY EIE AR AR
HIE A EE ) M0 PLIEAR E RE R Rt L B B > [
L) 2 BT EFHR BRI ER — BR F im0 H - kA
o (2019 Z A EE B I E T e ) 8] 275 i Ry B e £ A 6 26 O 2
FEFENETHENE S — BRIl PR E A T -
B> REETE M ERIERS G 2 Z A R 2 RE 7
(2019 Z B E T T ) K8 E & M E B ¥ BT T8
(consultation ) {F Fsf2 H {3 =~ R 21 - [E)HG 8 J7 2 FERG 12 b
R —EME - PInlERE AR —EREARE - LERGS
By (1993 F Z BB E R E ) FrARMREE - HhES T/ EFEUIE
HAHUEE Fini AR > EFEATERBEEAEH T ZE=

108 (20194 &M E ML) - Fl8 > BISKE1HE -

109 (20194 & ME G EWME) BMMRE T THH—F L IFERBENRA
BFWTORE 5 A M2 AW THTFRF > AR THRBETLE
B TATHE R A ARIE R ZAE A ~ A TE ~ 4835~ B5E - PR AN E R LIRS

ZEGEER ) (Q019F M EELAWT) o B8 H5Mk -
M0 (20194 £ 4883 E W) > FI2E8 > B8 S A -
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FHAEFFAE N Y ES 5 T ok it 3 B R i o VRIS NI
MERIEFIRE T SAEGE - & RFEE HATE 3 Im i it B
Bz FHFEK—EH/THRREBEINEIZ T - TEEELL (I
EEEEYE S EZE 2 PEINE]) (United Nations Commission on
International Trade Law Arbitration Rules) 7 {fh%k » 2RI 7 E=
Z PR S R > H R BT R - BT >
B /2R EIEE (R E 1 & B AT R R B G A S R 78
ERE R M F B E 7 E w2 B R SR E 2 HIE =F N
3 o ah A ER S VUIE K S5 N TE AR E AN DA EE - A SRR
AAE AR 3 U 3 A2 I (5 1 BV B BB 3t - R YA R AR Fe > RV DAE
{8 R i LE =UHR A A AT B R R R B A TR -

HE KRB ES T/ URE EIHEBE (DA SR E - FEELR
R R R > T R AR o B i EE E R (“initiate” ) i
&4 T IR R M4 &Y T AR N 2 AT BUREBUE R - BE HALF
U e AR (R 2 4 4 7 B 5 5 s 46 4 7 B0 [ S I 4
)77 Z AR A0 HoAth BB B0 2 B o E T VIR & P R ) 2 RR P
FERIM o [EIRC SRR — 20 S (5 P B R R 4y 5 2 AR
TTBUARE SCHA i A AR HIE SO B T RS — TR 2 i » AllEZ
BRI B BLEEM B EE N SR PRI 0 - [
EREBERBERGREANEHAESKFIES (HEBBEEE S EAZEY
FERARET) 2 D5 o 7 L 2 B B S R ERS  3%

T (20194 & MBS AW ) o R8> FHISKEFH4A -

T2 (20194 2 M8 332 FHE) - FE8 > HISKEH6 -

T3 (20194 &M HHE) » R8> FISKETAF(@)HK -

T4 (201945 2 M T HE) » R8> BISKEETARDEAX -
V15 (20194 2 MBS FHE) - FE8 FH 184557 5 (d) KM -
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PR T A I > e ki A0 .

RS HE AT E0 > (2019 F Z MBI E T E ) WoARZRIGE
D) S HRE ( Exhaustion of Local Remedies) "1 B2 hdk
AR 21 - MY » fhE RIZF A @ B iR 7K ( Fork-in-the-Road
Clause ) Zg%st (IEHFATEHEE T/ RS EIAEE (A3 2 A S Bl s il AT
K1) o JRBI5 & R E 5 T i B KB BCROR A2 s - AR AR F B
Z BIAAR Fr BLIGR &Y AT iR 2 T8 P A2 e 2 [ M 23845 5 IR E & —
B 7 8 2 i T s G o — e 5 U g A o (S B R B [E] — 5
S5 — PR AR A RER S o 2 BRI R [B] A A 11 A8 4 R K

(No U-Turn Clause) - & %515 E & (W AN E F i (RIE FREEE
A& gk - H A DUREE R I Bk [ — i B G 2 BRI A2 7
BRR A" c BRI BEHE NS B BN
T2F1% » FHT S OR IR FT AR & 3 & 32 P VRO - 280 » (22K
1B T HEERFEEBM EEH 2 BANEFZ > WA R AR
)2 1 B R e FORBUBHY AT AE

E R AL E AT A (2019 F B & E ) NMETERRIGE
5[5 B A1) FH 3 3 B 2 [ P A2 e B B o2 2 3% 3 (v R e S5 SRR Y T
At © HINBRRRIGE S E BN € 2 R E P S 2 1% - BiE — Fin
Trat A — A R HI 2 FTRE o I E Y B AV e A E i E
— 2 I 55 T AV FH A [ 3% D e A Tl = ORORORT » A8 O B A Ry 7R

M8 (20194 2 M SR ME) » FIZES > FISHFETAE(DRAX -

17 See INTERNATIONAL INSTITUTE FOR SUSTAINABLE DEVELOPMENT, EXHAUSTION
OF LOCAL REMEDIES IN INTERNATIONAL INVESTMENT LAW (2017), available at
https://www.iisd.org/sites/default/files/publications/best-practices-exhaustion-lo
cal-remedies-law-investment-en.pdf (last visited July 30, 2020).

18 UNCTAD, INVESTOR-STATE DISPUTE SETTLEMENT: A SEQUEL 86-89 (2014).

M9 1d. at 89-90.
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EMEERRERE) EETZ T o 875 5 B R = i AU £
B2 AL 1% - AL E — P aE R R P Z A
RN I A [F] P U R AR BE IS OB Z A2~ WK AT A
BEEFAL > DADRTE FEF ] 38 T T 1 w2
SN e Lo

PRICEH — R F I A H 250 > (2019F El B ER &
JE ) TR G 4 T3 R foh 1E - AR A P P A R Im A AR AR (R
BB 2 — B R Fimfig iR ) (PR - e e © T Has
75 Z 1B A A1 7 2 fife Fe il ) 2 <% U B 5 T A PR 4 49 = U7 [T 55 7
FeSRPUR AR - % FIm AR > EAEGEY—JTHYEORT
DU 75 ) 7 2 MR PR AR AT (R » 120 ) L TR p o8 2 AR B F
Pl < R T AR R 0 AR R LR B R E BRI E
F12T o SR > 7 & A RA P A RS B A m s S U - T4
ST [ RS F e 2 (P gy - T AR HE — D R AT U Z AR
PEAERF ~ BRAZ B DR AP B 2 ST R IE I AR - I
R AR G 4 T & Y R A 22 e

N ERENVER S BT - MM - EREERER]
P BURF EIAR T IRF > (35 R i fe 5 (T S L B 2R AR B B R 120 ]
B2 R NMER S BB B RERIEAYE - fEI2 T e
BT 2 B ST L A R P e R LB 2R 12 LT

120 (20194 £ M ST HT) - FIZES > 5204 -

121 VANDEVELDE, supra note 52, at 499-500.

122 o B4R At 2 B HANAT 48 48 W S RAR AT AL4E © 1d. at 500-04.

123 See LM, Ho & PAPARINSKIS, supra note 40, at 425-30.
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B it =

FERTRE [RIBURZ T > 2278 BURF AR 5% b B 5 e oo N R 5 B 5 Y
R A - BBt R B E R L8 2 i Ry S AR R
o o [FIRF S ENEIMEE B AR EETIRE > B A BIEEE - H
JEE LB B 46 &6 T B B I R REY - R AU 1990 (BT i &5 Y
BREERY - Hb o R EEENE ZREBAR R EEAMAL -

(019FEMERRENE) 2BEBRNILFEHERTEFHER -
(019FEMERBRLENT) SERETTEEEFHIREMER  |H
o NE—D RIS -

N E 2 T HE B WP RIGETT TR - A3 (2019
FEMEERENE) 2N TRE T - 7 £ 0 pfr
(1993 & & A FH T L) - (2019& L AXFFHF )
2ZEFERMF REHEHN L FLRFTIRE DERE S R ER

R > A Bkt 52310 > 20145£8H > A8 -
125 4R EEF 0 FE80 0 H284-285 -
126 See Michele Potesta, State-to-State Dispute Settlement Pursuant to Bilateral
Investment Treaties: Is There Potential?, in INTERNATIONAL COURTS AND THE
DEVELOPMENT OF INTERNATIONAL LAW: ESSAYS IN HONOUR OF TULLIO TREVES
755-56 (Nerina Boschiero, Tullio Scovazzi, Cesare Pitea & Chiara Ragni eds.,
2013). ZABURAELFZEHRBEBA R — B RFRMBRARN > HEEREGL
AT &M E B g EEAE R 0 BIE F34 o Potesta, id. at 756-61.
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127 See Dang, supra note 7.
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